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—~and may be obtained on easy terms, as low as $5.00 monthly. 
Why not join the thousands of satisfied owners today! 


Sincerely, 


November, 1951 CALLAGHAN & COMPANY 
401 East Ohio Street 
Chicago 11, Illinois 








THE COLLEGE OF LAW will present another 
of its short courses at Urbana, 
February 15 and 16, 1952, on 


Practice Before the Illinois 
Industrial and Commerce Commissions 


All addresses will be presented by recognized ex- 
perts in administrative law, who are particularly 
qualified in regard to practice before the Illinois In- 
dustrial and Commerce Commissions. Practicing 
lawyers, house counsel and others who are interested 
in this area of the law are invited to attend. The 
tentative program will be as follows: 


Administrative Tribunals in Illinois 


Jurisdiction of the Illinois Commerce 
Commission 


Practice Before the Illinois Commerce 
Commission 


Proceedings Under the Administrative 
Review Act 


Jurisdiction of the Illinois Industrial 
Commission 


Practice Before Arbitrator and Com- 
mission 


Judicial Review 





Detailed announcements and registration blanks for 
the short course will be available about 
January 25, 1952 














LAW BOOKS ; Pri haw and Sold 


© Complete Stock on Display 
© Expert Appraising 





ESKIL C. DAHLIN & CO. NATIONAL LAW LIBRARY 
400-410 E. Monroe Street APPRAISAL ASSOCIATION 
Springfield, Illinois 538 S. Dearborn Street 


Chicago 5, Illinois 


LAW BOOK DEALERS 











Copies of The Drafting of Wills in Mlinois, 
Antitrust Law, Judgments in Illinois, and Min- 
ors and Incompetents in Illinois are available at 
$1.00 per copy. 


Copies of other back issues are no longer 
available. 


A yearly subscription is the only way to 
be absolutely certain that you can obtain 
copies of the LAW FORUM since past ex- 
perience indicates that the supply of extra 
copies is quickly exhausted. 











FOREWORD 


ONE OF THE GUIDING POLICIES of the Law Forum can be found in 
the periodical’s attempt to keep its articles close to the needs of the prac- 
ticing attorney. Obviously this does not mean that each issue is of equal 
interest to every lawyer in the state. Within any given jurisdiction there is 
a wide variety of legal interests and this is particularly true in a large state 
like Illinois with its metropolitan and rural areas. A studied effort has been 
made, however, to balance the symposia so that within the span of a year 
at least one issue will be published which finds a definite appeal in each 
specific locality. For example, the antitrust issue * was particularly attrac- 
tive to the Chicago attorney whereas it had a very limited appeal to the 
average downstate lawyer. In contrast, the number on real estate trans- 
actions * has been one of the most popular among the downstate group and 
less appealing in Cook County where that particular part of the law is 
handled in a more specialized way. 


Happily, there are certain branches of the law which appear to have 
universal concern and where the interest is always at white-heat. Any 
problem in wills or probate and administration falls in the forefront of this 
category. The Law Forum has been cognizant of this interest and issues 
have already been devoted to estate planning, * drafting of wills,* and one 
article to the management of estates of minors and incompetents.* The first 
of these is now out of print and consideration is already being given to a 
new symposium on this subject to incorporate the latest thinking in the field 
as well as changes in the law since the Revenue Act of 1948. 


This issue and the one which follows as the winter number present one 
symposium in two parts dealing with the administration of decedents’ 
estates. Two issues are being devoted to the single subject since the prob- 
lems are too vast to be covered, even sketchily, in the space of one issue. 
There is no lack of good material on the administration of estates, indeed, 
this issue carries two full page advertisements of excellent treatises on the 
subject. However, there are many techniques in the practice of law and 
each work in the field adds something novel in method of approach which 
increases the practitioner’s knowledge and experience. Frequent references 
to the other materials on the subject are contained in the footnotes of this 
symposium and the articles form a kind of bibliography in addition to their 
major function of discussing the topic at hand. 


The symposium is arranged chronologically so that the reader is taken 
through the successive steps in administration from the preliminary problems 
to the distribution and closing of the estate. Certain peculiar problems that 


1 [1950] Law Forum, Winter. 
* [1949] Law Forum, Fall. 

* [1949] Law Forum, os. 

* [1950] Law Forum, Fall. 

§ [1951] Law Forum, Summer. 








arise during the administration are worked into the scheme at the points 
which seem most logical. 


The proper handling of an estate involves various decisions even before 
the administration is begun. There is always the question of dispensing with 
administration and, since the best interests of the client must control, this 
matter must be considered, particularly in small estates. If administration is 
decided upon, then the problems of venue, jurisdiction, procedure in case 
of a foreign will, steps to be taken if there is only a presumption of death, 
appointment of an administrator to collect, and finally appointment of the 
personal representative must all be faced by the attorney before he actually 
opens the estate. “Problems Preliminary to Administration” deals with all of 
these matters and closes by setting out a reminder schedule which can be 
attached to the estate file to aid in the administration. 


“Opening the Estate,” the second article in the symposium, traces the 
initial steps in administration from the petition to probate and proof of 
heirship, through the hearing and issuance of letters, to the problems of 
appeal to the circuit court and thence to the appellate or Supreme Court. 
The peculiar problems relative to lost or destroyed wills are included within 
the scope of the article. 


With the issuance of letters and the appointment of the personal repre- 
sentative the period of administration is definitely begun. However, there 
are two possible courses of action by interested parties that may upset the 
tenor of the administration. While the renunciation of the will by the sur- 
viving spouse or a will contest by disappointed heirs may be relatively rare 
they are phenomena of sufficient importance to require specific treatment in 
the symposium. “Renunciation of a Will by the Surviving Spouse” is a 
thorough treatment of the various problems created by the renunciation, 
including the share of the renouncing spouse, the distortion of the testa- 
mentary scheme, the acceleration of the future interest, and the sequestra- 
tion of the renounced property. “Will Contests” explores the full 
implications of this “anomaly in the law” from both the procedural and the 
substantive points of view. The author closes by questioning the wisdom 
of retaining such a remedy as one of our probate tools. 


The first half of this symposium concludes with a discussion of the 
“Administrative Duties of the Personal Representative.” This article is an 
excellent catalogue of the multifarious duties that must be performed during 
the period of probate. Many of the duties are of a managerial rather than 
a strictly legal nature and the author sets these out in a clear-cut fashion. 
Among the many matters covered are detailed discussions of citation pro- 
ceedings and the operation of a decedent’s business. The latter subject 
excludes any coverage of the partnership question since the winter issue of 
the Law Forum will begin with a discussion of “Problems Peculiar to Ad- 
ministration of Partnership Assets.” 


Joun E. Crippet 
Editor, Law Forum 


PROBLEMS PRELIMINARY TO 
ADMINISTRATION 


BY WILL F. COSTIGAN * 


IT HAS LONG BEEN ACCEPTED as a fact not subject to contradiction 
that there is nothing more certain than death and taxes. In the development 
of the practice of the law the relationship of death and taxes has from day to 
day become more intimate and important. With this development there has 
come an obligation and responsibility on the part of the practicing lawyer 
which did not at one time exist. To give proper service to a client by whom 
the present day lawyer is consulted upon the death of a member of society, 
requires knowledge not only as to how to begin to serve the client but also 
how to obtain the proper and most advantageous end result. 

Knowledge concerning the Probate Act of Illinois * as it relates to the 
administration of estates of decedents, the provisions of Illinois inheritance 
tax law and procedure, and Federal estate tax law and procedure is essential. 
Many clients on the first conference with a lawyer ask and expect to be 
advised as to tax implications of the estate in which they are interested. 


Before making a decision as to the course of action to be taken, too 
much cannot be said in favor of obtaining all facts concerning a decedent’s 
estate as understood by the client and then making a careful check as to 
their authenticity. Many times clients are mistaken in their understanding 
of the facts, and to do a proper job the lawyer must be sure. He must look 
before the leap is taken. This is frequently ‘the case in connection with real 
estate titles. The client may inform the lawyer that a title to real estate was 
held in joint tenancy and that administration should not be necessary on 
account of the decedent's ownership of real estate. Though the client may 
be honest and sincere in this understanding and belief, the careful lawyer 
should check the abstract of title or records to make sure. This proposition 
is proven by a recent and very interesting Illinois case* in which the 
Supreme Court construed a deed by a father, who owned a valuable Mc- 
Lean County farm, and by a direct conveyance to his son and himself 
endeavored to vest the title to the farm in joint tenancy. With the under- 
standing that the title was vested in joint tenancy the son died intestate and 
two months later the father died testate. It became necessary to file a suit 
to construe this deed for the purpose of determining whether it vested the 


* WILL F. COSTIGAN. LL.B. 1911, lilinois Wesleyan University; mem- 
ber of the firm of Costigan, W olirab & Y oder, Bloomington, lilinois. 


‘Inn, Rev. Svar, c. 3. (1949). 
* Dolley v. Powers, 404 Ill. 510, 89 N.E.2d 412 (1950). 
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title in the grantees as tenants in common, as joint tenants, or otherwise. It 
was conceded and the court held that it was the intention of the grantor to 
vest the title in his son and himself as joint tenants. It was held, however, 
that the deed was not legally effective to do so, as a joint tenancy could not, 
under the law, be created where two essential properties of an estate in 
joint tenancy—the unity of title and the unity of time—were lacking.* The 
deed was sufficient, in such a situation to create a tenancy in common, and 
the son took an undivided one-half interest, which descended to his heirs at 
his death and the other one-half was retained by the father and after his 
death was subject to disposal under the terms of his Jast will and testa- 
ment. Administration of both the estate of the son and estate of the father 
was therefore required. This case is cited only as an example of the neces- 
sity for careful checking. 


DECISION TO PROBATE-—DISPENSING WITH 
ADMINISTRATION 


After obtaining all information possible as to the facts, the question as 
to whether it is necessary, and if not necessary whether it would be the 
best procedure to have administration upon a decedent’s estate must be 
decided. 


The introductory remarks in Horner, Probate Practice and Estates, are 
as follows: 


“Upon the death of an individual there is much more to be done than 
merely turn over to the heirs or the beneficiaries under the will their 
respective portion of the estate. There are usually debts to be paid, 
claims in favor of the deceased to be collected, and numerous other 
duties to be performed, making it necessary for the deceased to live, in 
a legal sense, after his death, for a certain length of time, in order that 
those duties may be attended to, and that the confused condition in 
which estates are often left may be corrected under the supervision of 
the proper court, before an actual distribution can be made. Thus 
arises what is known in the law as an administration of the estate; that 
is the doing of acts in relation to the estate such as none but the owner, 
or some one authorized by him, or by the law in case of his death, could 
legally do.” ¢ 


Primary considerations require determination as to whether a de- 
cedent died testate or intestate and, if testate, whether a purported will 
meets the requirements of the law so that it will be admitted to probate. 
Some persons still draw their wills without consulting a lawyer and obtain- 
ing his assistance. During the preparation of this article an envelope 


*See H.B. 687. This bill would have changed the method of creating a joint ten- 
ancy. It was vetoed by the Governor, July 12, 1951. 
*1 Horner, Propate Practice anp Estates § 7 (4th ed. 1940). 
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labelled “Will” was presented which contained a briefly written statement 
that all the decedent’s property should go to his wife. It was properly 
signed by the deceased and two persons signed as witnesses. The signature 
of one of the persons signing as a witness was not legible. The instrument 
was executed about twenty years ago. One witness was located and veri- 
fied his signature and the execution of the will, but while he remembered 
that another witness signed, he could not recall his name or anything about 
him. Search is still being made for the missing witness. The witness must 
be located or identified so that his signature can be proven because of the 
statutory provisions applicable and the holding of the Supreme Court that 
a will attested by a certain witness who appears at the hearing on a petition 
to probate, and by another whose signature is not clearly legible, who was 
unknown to the appearing witness, and who was not found or identified, is 
not witnessed by two or more credible witnesses. This is true since it cannot 
be known whether an unidentified person was or was not credible. * 


Since both testate * and intestate estates * may be settled without ad- 
ministration, the question of how far to proceed should be considered. If 
the decedent died testate, under the provisions of the Probate Act it would 
appear that a positive duty is imposed upon a person who has a decedent’s 
will in his possession to deliver it to the clerk of the probate court of the 
proper county, and upon failure to do so the court may issue citation to 
compel production of the will, and a penalty may be recovered from the 
person withholding a will.* It appears therefore that the duty to deliver a 
will is positive. 

It is also the duty of one who acquires knowledge that he is named as 
executor in the will of a deceased person to within thirty days either declare 
his refusal to act as executor or institute a proceeding to have the will ad- 
mitted to probate.* While a will must be delivered to the clerk, and the 
executor named therein must declare his refusal to act or proceed with a 
petition to probate, if the executor named does not proceed the question of 
probating a will is left to any person desiring to probate the will who is 
authorized by statute to file a verified petition in the proper county. The 
facts which must be stated in such petition are fully set forth in the Probate 
Act.’° It is also provided that the probate court after sixty days have elapsed 
since the death of the testator may proceed to probate the will without the 
filing of a petition. *? A will may therefore be admitted to probate upon the 


* Hill v. Chicago Title and Trust Co., 322 Ill. 42, 152 N.E. 545 (1926). 
*Inu. Rev. Srat., c. 3, § 227 (1949). 

"Id. § 247. 

* Id. § 212. 

* Id. § 214. 

" Id. § 215. 

"Id. § 218. 
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petition of the executor named therein, any interested party, or by the 
probate court. 


If probate of a will is undertaken by counsel, due consideration must be 
given as to what must be set forth in a proper petition to probate. This 
involves obtaining the names and addresses of all heirs of the decedent, as 
well as the beneficiaries named in the will; consideration of the question of 
publication in the event of unknown heirs or persons whose addresses are 
unknown; the question as to whether minor or incompetent persons are 
interested for whom a guardian ad litem must be appointed; and the question 
as to whether parties who are interested are or may be in the military or 
naval service, so that the provisions of the Soldiers’ and Sailors’ Civil Relief 
Act, approved October 17, 1940, and the amendments thereto, may be ob- 
served. While proceedings for the probate of a will are “summary” and no 
pleadings are required, ** care must be exercised to determine all necessary 
parties and properly bring them before the court. Bley v. Luebeck is 
should be considered in the event of being consulted upon the establish- 
ment and probate of a will claimed to be in existence and unrevoked at 
testator’s death but afterwards lost or destroyed. Counsel must ascertain 
whether the necessary facts can be proved to obtain probate of such lost 
or destroyed wiil. While proceedings to probate a will were for many years 
regarded as non-controversial and wholly ex parte, such proceedings are 
now inter partes and the possibility of a contest on a petition to probate 
must be anticipated. 


The effect of apparent changes or alterations in a will which are pre- 
sumed to be made after its execution ** whether such matters may go to the 
extent of a revocation, ** and in rare instances perhaps, the effect of an at- 
tempted revocation of a will executed in duplicate ** must be considered 
before deciding upon the steps to be taken in the matter of probate. 


If the decision is to probate, proceedings may stop at the point of the 
admission of the will to probate, or administration of the estate may follow. 
If the probate court is satisfied that no tax will be due to the United States 
or the State of Illinois by reason of the death of the decedent and finds that 
all claims are paid; that all heirs, legatees, and devisees of the decedent are 
residents of this state and are of legal age; and that the persons in interest 
desire to settle the estate without administration, then letters testamentary 
need not issue.*’ The provisions of the Probate Act with reference to the 
issuance of letters of administration in intestate estates are identical. '* The 


* Bley v. Luebeck, 377 Ill. 50, 25 N.E.2d 334 (1941). 

* Ibid. 

“Camp v. Shaw, 52 Ill. App. 241 (3d Dist. 1893). 

* In re Will of Barrie, 393 Ill. 111, 65 N.E.2d 433 (1946). 

* In re Estate of Holmberg, 400 Ill. 366, 81 N.E.2d 188 (1948). 
* Tu. Rev. Srat., c. 3, § 227 (1949). 

* Id. § 247. 
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provisions of the “Small Estates” section of the Probate Act ’* should also, 
in an estate of a resident decedent, whether he died testate or intestate, be 
considered in making the decision to administer or to dispense with 
administration. 


Administration of a decedent’s estate therefore can be dispensed with 
under all circumstances. In cases of testacy, while the decedent’s will may 
be admitted to probate, letters testamentary may be dispensed with. In 
cases of intestacy, administration may be dispensed with and letters remain 
unissued. In cases both of testacy and intestacy the same rule applies where 
the personal estate of the decedent does not exceed one thousand dollars in 
value. 


While administration may be dispensed with, the wisdom of a decision 
to do so can be most seriously questioned. Through the facilities afforded 
by the law an orderly, supervised method is provided in settling a de- 
cedent’s financial affairs and, in the case of testacy, in carrying out his 
expressed wishes. Based upon experience it can be said that administration 
is the general, orthodox rule while failure to administer is the exception. 


This is particularly true when the decedent was the owner of real estate. 
Persons who take title either through a will or the Statute of Descent may 
later wish to transfer title. In such event they will most surely be con- 
fronted with the necessity of satisfying a purchaser that the property being 
purchased is free of debts, tax liens, etc. Orderly administration can give 
this assurance by the court record that can be made in less than a year from 
the date of death. Careful title examiners will require this, and valuable time 
may be lost by failing to promptly proceed with administration. Clients, 
though in the beginning in full accord on account of possible savings in ex- 
pense, may conclude that they were badly advised and represented when 
later confronted with questions as to the merchantibility of their titles be- 
cause of lack of administration. In order to avoid some of the hardship 
which may ensue in such a situation, the bar association in some of the 
counties in Illinois have passed applicable rules. A sample of such a rule is 
as follows: 


“After ten years, where there has been no administration or defective 
administration on the estate of a deceased owner, affidavits in proper 
form showing heirship, payment of debts, intestacy, and that there was 
no inheritance or estate tax or that the same was paid, should be accepted 
in lieu of such administration proceedings.” *° 


It will be noted that even this rule does not include testate estates. The 
careful lawyer will therefore conclude that the question as to whether to 
probate and conduct administration should be decided in the affirmative. 


* Id. § 478. 
*Rule XV of the McLean County Bar Association for Examination of Ab- 
stracts (1949). 
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WHERE TO PROBATE—VENUE 


This issue seems to be fully settled by the provisions of the Probate Act 
which are as follows: 


“Place of Probate of Will or of Administration of Estate. When the 
will of a testator is probated or when the estate of a decedent is ad- 
ministered in this state, the probate or the administration shall be in the 
probate court of the county determined as follows: 

(a) In the county where his mansion house is situated. 


(b) If he has no mansion house in this state, in the county where he 
has a known place of residence. 

(c) If he has neither a mansion house nor a known place of residence 
in this state, in the county wherein the greater portion of his real estate 
is located. 

(d) If he has no mansion house, no known place of residence, and no 
real estate in this state, in the county where the greater part of his per- 
sonal estate is located at the time of his death.” * 


It has been held that the record of the court is conclusive on the ques- 
tion of domicile of the deceased when questioned collaterally. *? 


The question as to venue does not often arise. Frequency of auto- 
mobile accidents, sometimes involving non-resident decedents, makes the 
question more important than heretofore. The Supreme Court of this 
state in a recent case** of great interest has clarified the question 
considerably by holding that an insurer licensed to do business in Illinois is 
a resident of this state, and a contract of liability insurance issued by such 
an insurer to a non-resident motorist who is killed in an automobile accident 
in Illinois has a sufficient situs in the state to warrant the appointment of the 
public administrator as one against or through whom rights under such 
insurance contract may be determined, since under Section 8(1) of the 
Civil Practice Act the deceased, if living, would have a right of action on 
his policy in the county where the accident occurred, and such right is an 
asset of his estate. 


JURISDICTION 


The Constitution of the State of Illinois provides that county courts 
shall have original jurisdiction in all matters of probate and settlement of 
estates of deceased persons. ** The Constitution also provides that the gen- 
eral assembly may provide for the establishment of a probate court in each 
county having a population of over 50,000, and for the election of a judge 


* Inv. Rev. Srat., c. 3, § 206 (1949). 

* Bostwick v. Skinner, 80 Ill. 147 (1875). 

* Furst vy. Brady, 375 Ill. 425, 31 N.E.2d 606 (1941). 
* Int. Const. Art. VI, § 18. 
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thereof, and that said courts when established shall have original jurisdiction 
of all probate matters and the settlement of the estates of deceased persons. ** 
Probate courts have been established in a number of counties in [llinois and 
are a material aid to the expedition of probate business. 


Circuit courts, of course, have jurisdiction on appeals from county and 
probate courts. The circuit court may also have jurisdiction when the 
probate judge is interested other than as a witness or as a claimant in any 
estate which would be administered in his court except for his interest. 
In such event the estate shall be administered in the county court unless the 
county judge is also interested in the estate other than as a witness or as a 
claimant in which event the estate shall be administered in the circuit court 
of the county. Similar provision is made when the county judge is in- 
terested and there is no probate court in the county. Where these circum- 
stances exist, administration may be commenced in or transferred to the 
circuit court which then has complete jurisdiction in all matters pertaining 
to the administration of the estate. ** 


It should also be noted that a court of equity may, in the exercise of its 
general jurisdiction, take over the administration of estates, and thus in the 
particular case, supersede the jurisdiction of the probate or county court. 
If this is done, the circuit court will take the whole administration into its 
hands and administer the estate in accordance with the Probate Act, modi- 
fied in some cases by the principles of equity. The circuit court cannot 
interfere with the probate court in the settlement of an estate without taking 
cognizance of the entire administration. Taking over administration of an 
estate by the circuit court, unless required under the provision relating to 
interest of a probate or circuit judge, above noted, only occurs where some 
special reasons are shown to exist why the administration should be with- 
drawn from the probate court. Although fraud is one of the original heads 
of equity jurisdiction, a court of equity will not assume administration of 
an estate even on that ground except in extraordinary cases, and then only 
in aid of the probate court where the powers of that court are inadequate 
to give full and complete relief. ** 

While the jurisdiction of equity may be said to be paramount in cases 
of administration and the settlement of estates, and while it may control 
courts of law in their action in regard to the settlement and distribution of 
estates, and may even take hold of am estate renounced by the surviving 
spouse and distribute it equally among those who would otherwise be dis- 
appointed legatees, where the remedy in the county court is plain and ade- 
quate, a court of chancery will not interfere. ** 


* Id. § 20. 

“Iii. Rev. Stan. c. 3, $ 208 (1949). 

* Elting v. The First National Bank of Biggsville, 68 lll. App. 204 (2d Dist, 1896), 
aff'd, 173 Ill. 368, 50 N.E. 1095 (1898); Horner, op, cit. supra note 4, § 25. 

* Heustis v. Johnson, 84 lll. 61 (1876); Hoangr, op. cit. supra note 4, § 25. 
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The creation of probate courts with jurisdiction over matters of ad- 
ministration, does not, for well-settled reasons, oust courts of equity from 
their jurisdiction over such matters. But the establishment of probate courts 
has caused courts of equity to refuse to exercise their original jurisdiction 
over matters of administration unless there be something extraordinary in 
the particular case. Equitable powers of probate courts are not expressly 
given by statute but have developed as an incident to the statutory powers of 
such courts. County and probate courts should be and are fully recognized 
as courts of equity in probate matters, and courts of equity should stand 
aloof except in cases that are too complicated, which cases are rare. In many 
cases courts of equity have refused to assume jurisdiction. This is partic- 
ularly true in cases in which the probate court had decided adversely to the 
party requesting the assumption of jurisdiction by the court. ”° 

Courts of equity, of course, have plenary jurisdiction over trusts and 
the administration of estates in the hands of trustees, *° and a court of equity 
has power to do whatever is necessary to preserve a trust and in the exercise 
of such power it may modify the terms of the trust.*? Since county and 
probate courts have no general chancery jurisdiction and are without juris- 
diction over trusts, the necessity of calling upon the circuit court to assume 
jurisdiction exists where trusts are involved. Courts of equity will take juris- 
diction over testamentary trusts and preserve the estate from destruction or 
interference and in a proper case, where the trustee does not have a complete 
or adequate remedy at law, enjoin proceedings at law and take over the 
settlement and adjustment of the probate of the estate. * 


FOREIGN WILLS 


The manner in which foreign wills may be probated is governed by the 
provisions of Article VI of the Probate Act. It is provided that a written 
will signed by the testator when proved as set forth in the Act may be 
admitted to probate in this state when: 

(a) the will has been admitted to probate outside of this state; or 

(b) the will was executed outside of this state in accordance with the 
law of this state, of the place where executed, or of the testator’s domicile at 
the time of its execution. ** 


The procedure for the admission of a foreign will to probate in this 
state is governed by the provisions of the Probate Act as they relate to the 
probate of domestic wills, except for the manner of proof. * 


* In re Estate of George, 335 Ill. App. 509, 82 N.E.2d 365 (1st Dist. 1948); Northern 
Trust Co. v. Archbold, 303 Ill. App. 486, 25 N.E.2d 593 (1st Dist. 1940). 

* Stone v. Baldwin, 331 Ill. App. 421, 73 N.E.2d 635 (2d Dist. 1947). 

* Mead v. Garrison, 338 Ill. App. 453, 87 N.E.2d 805 (2d Dist. 1949). 

* Farmers State Bank and Trust Co. v. Rayborn, 238 Ill. App. 542 (3d Dist. 1925). 

* Tur. Rev. Srat., c. 3, § 237 (1949). 

“Id. § 238. 
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The Probate Act provides for two methods of proof of a foreign will, 
the first being by copy, which includes three types of proof: 

“(1) A written will admitted to probate outside of this state is suf- 
ficiently proved to admit it to probate in this state by introducing in 
evidence a duly authenticated copy of the will and the probate thereof. 

(2) A written will from any state or country whose laws do not 
require a will to be probated is sufficiently proved to admit it to probate 
in this state by introducing in evidence a duly authenticated copy of the 
will and a duly authenticated certificate of the legal custodian thereof 
that the copy is a true copy and that the will has become operative by 
the laws of that state or country. 

(3) A notarial will from a state or country whose laws require the 
will to remain in the custody of a Notary, is sufficiently proved to ad- 
mit it to probate in this state by introducing in evidence a copy of the 
will duly authenticated by the Notary entitled to the custody 
thereof.” *5 

The second method of proving a foreign will in this state is by making 
an original proof. This may be done in different ways. The statute 
provides: 

(1) A will executed outside of this state in accordance with the law 
of this state is sufficiently proved to admit it to probate in this state when 
proved in this state in the manner provided by the law of this state for prov- 
ing wills executed in this state. 

(2) A will executed outside of this state in accordance with the law of 
the place where executed is sufficiently proved to admit it to probate in this 
state in the manner provided by the law of the place where executed for 
proving wills there executed. 

(3) A will executed outside of this state in accordance with the law 
of the testator’s domicile at the time of its execution is sufficiently proved to 
admit it to probate in this state when proved in this state in the manner 
provided by the law of the testator’s domicile at the time of its execution. * 


It is to be noted that a will proved as provided in this section of the 
statute shall not be admitted to probate when there is proof of fraud, 
forgery, compulsion, or other improper conduct which in the opinion of the 
Probate Court is deemed sufficient to invalidate or destroy the will. This 
is, of course, the same rule as applies to domestic wills. 

Problems preliminary to proceeding with the probate of a foreign will 
include a number of matters such as the question of the necessity of probat- 
ing the will in the State of Illinois; examination of a copy of the will to 
ascertain if the will was executed in accordance with the law of this state 
or otherwise; if the will was admitted to probate in a foreign state, the time 


* Id. § 239. 
"Id. § 240. 
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and place; the names and addresses of testator’s heirs at law and the devisees 
and legatees under the will; the status of such persons as to their competency, 
legal age, or minority; engagement in the military or naval service of the 
United States; and the question as to who may be desired to be appointed 
as administrator with the will annexed since a non-resident of this state is 
not qualified to act.*’ Having given attention to these details, the matter 
of obtaining proper certificate from the court in which the will was ad- 
mitted to probate in a foreign state requires attention and quite frequently it 
is necessary to either inform the clerk as to the requirements of the Illinois 
statute or to prepare and send the certificate to him to be executed. 


The admission to probate of a foreign will as required by the statute 
has the same effect in all respects as the admission to probate of a domestic 
will and the subsequent incidents appear to be the same. Letters testamen- 
tary or of administration with the will annexed may be issued or letters may 
be dispensed with if the court is satisfied that no tax will be due to the United 
States or to the State of Illinois by reason of the death of the decedent and 
the court finds that all claims in this state are paid and the persons in in- 
terest desire to settle the estate without administration in this state. ** The 
same reasons heretofore given in connection with the advisability of ad- 
ministering under a domestic will would seem applicable to a foreign will, 
viz., the clearing of title to real estate, etc. *° 


The usual justification for the probate of a foreign will in the State of 
Illinois, is the ownership by a decedent of real property in this state. It is 
required in order to show the record title. While the jurisdiction of a 
court of another state to admit a will to probate would ordinarily be pre- 
sumed and the issue of such jurisdiction ordinarily not questioned as a 
matter preliminary to administration, this issue may become of some im- 
portance in view of the holding in Illinois that if the court of another state 
in admitting a will to probate had no jurisdiction of the subject matter or the 
persons interested, or if the proceedings for probate were under a law in 
violation of the Federal Constitution, the record of such court is a nullity. *° 


It is also extremely important that care should be taken to have all 
parties properly in court, as the giving of notice of the hearing is jurisdic- 
tional and a probate court has no authority to issue letters of administration 
upon the mere filing of a certified copy of a foreign will and orders ad- 
mitting it to probate in another state, attached to a petition for letters. ** 
The procedure as set forth in the statute must be carefully considered and 
strictly followed. 


"Id. § 229. 
* Id. § 241. 

® Martin v. Central Trust Co., 327 Ill. 622, 159 N.E. 312 (1927). 

“ Pratt v. Hawley, 297 Ill. 244, 130 N.E. 793 (1921). 

“ Saunders v. New Saunton Coal Co., 213 Ill. App. 493 (4th Dist. 1919). 
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The effect of the probate of a will, foreign or domestic, is to transfer 
title to real or personal property of the testator and to establish validity 
of the will against collateral attack. * 


DEATH AS A JURISDICTIONAL FACT 


Death, either actual or presumed, is a jurisdictional requisite in the ad- 
ministration of estates of decedents. In the absence of a statute authorizing 
administration on the estate of a person presumed to be dead, administration 
of a living person’s estate is wholly void. * 


If a person presumed to be dead is in fact alive, any distribution of his 
estate to those who would be entitled to it if he were dead would be void 
and would not affect his title. ** Prior to the enactment of Section 78 of the 
Administration Act in 1911 it was held that administration of a living man’s 
estate was absolutely void for want of any subject matter. * 


That section, making provision to secure the property to the person 
presumed to be dead in case he should be alive, and Section 21, providing the 
form of letters showing that the administration was based upon a pre- 
sumption of death, obviated the objection to administration in such a case. “* 


A law providing for the administration of an estate of an absentee and 
containing no adequate safeguards to protect him in his rights if alive would 
be repugnant to the fourteenth amendment to the Federal Constitution. ** 


PRESUMPTION OF DEATH 


A presumption of death arises from the continued and unexplained 
absence of a person without any information from or concerning him for 
a period of seven years.** This presumption is not conclusive, but re- 
buttable and long absence alone is not sufficient to raise the presumption. * 
There must be evidence of diligent inquiry at the person’s last place of resi- 
dence and among his relatives and any others who probably would have 
heard from him if living. The presumption of the continuance of life pre- 
vails until facts are shown which make the presumption of death more 
reasonable. *° 


“ Sternberg v. St. Louis Union Trust Co., 394 Ill. 452, 68 N.E.2d 892 (1946). 
“Stevenson v. Montgomery, 263 Ill. 93, 95, 104 N.E. 1075, 1077 (1914). 
“ Eddy v. Eddy, 302 Ill. 446, 134 NE. 801 (1922). 
“Salomon v. People, 191 Ill. 290, 294, 61 N.E. 83, 85 (1901); Thomas v. People, 
107 Hl. 517 (1883). 
“Ill, Laws 1911, p. 2, § 1; Stevenson v. Montgomery, 263 Ill. 93, 10¢ NE. 
1075 (1914). 
“Cunnius v. Reading School Dist., 198 U.S. 458 (1905). 
“ Tegtmeyer v. Tegtmeyer, 348 Ill. 434, 181 N.E. 297 (1932). 
“Modern Woodmen of America v. Graber, 128 Ill. App. 585 (2d Dist. 1906). 
“ Veselsky v. Bankers Life Co., 248 Il. App. 176 (Ist Dist. 1928). 
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The presumption of death arises at the end of a seven year period and 
the law fixes the end of such period as the time at which the person shall 
first be accounted dead. This is an arbitrary presumption but rendered 
necessary on grounds of public policy, in order that rights depending upon 
the life or death of persons long absent and unheard of may be settled by 
some certain rule. * 


It should also be noted that a presumption which will justify the con- 
clusion of death before the lapse of seven years may arise from evidence of 
circumstances tending to show death. * 


While proof of death is ordinarily quite a simple procedure where the 
facts concerning actual death are known, the situation is otherwise where 
administration is sought on the presumption of death. Evidence must be 
assembled and proof presented to the court which will justify the applica- 
tion of the legal presumption. The provisions of the Probate Act both as to 
obtaining letters on the presumption of death and the distribution of the 
presumed decedent’s estate must be considered and followed. 


When original letters of administration are sought on the legal pre- 
sumption of death, the clerk of the probate court shall publish a notice of 
the hearing on the petition once a week for three successive weeks, the 
first publication to be not less than thirty days before the hearing. The 
notice shall be published in a newspaper published in the county where the 
petition is filed. The notice shall state the time and place of the hearing, the 
name of the decedent, and the names of the heirs, if known. Not less than 
twenty days before the hearing on the petition the clerk of the probate 
court shall send a copy of the petition by mail to the decedent at his last 
known address and to each person shown by the petition to be in possession 
or control of any property of the decedent. It is the duty of the clerk to 
endorse the time and place of the hearing on each copy of the petition 
mailed by him. ** 


A client seeking administration upon the estate of a person presumed 
to be dead should not only be advised as to the nature of proof required to 
obtain a finding of death based upon the presumption, but should also be 
informed as to the requirements of the act relative to distribution in such an 
estate. This information should not be withheld until the time for distribu- 
tion arrives but should be considered by client and counsel at the outset. 


The statute on the subject is as follows: 


“Before distribution is made to a distributee of the estate of a person 
presumed to be dead, the distributee or someone for and on behalf of the 
distributee shall give bond payable to the people of the State of Illinois 
in double the value of the distributive share to be paid, with surety to 


* Whiting v. Nicholl, 46 Ill. 230 (1867). 
= Donovan v. Major, 253 Ill. 179, 183, 184, 97 N.E. 231, 232 (1911). 
Iu. Rev. Srat., c. 3, § 252 (1949). 
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be approved by the probate court, conditioned to refund to the person 
presumed to be dead, if alive, or to any other person lawfully entitled 
thereto, the share received by the distributee. The bond may provide 
that it is binding on the surety for a period of not to exceed ten years 
from the date thereof, but the release of the surety at the expiration of 
the ten years does not release the distributee from liability to refund the 
distributive share received by him. 

In all cases, however, where funds have been deposited pursuant to 
the order of any court, in the office of the county treasury or any other 
depositary, for the benefit of any person, and have there remained for 
a period of twenty years or more without lawful claim being made 
therefor, the funds shall thereafter be distributable to the heirs or 
legatees of such person under the presumption of death testate or 
intestate, as found by any court of competent jurisdiction, upon the 
entry into bond by each distributee, without surety, conditioned to re- 
fund on demand, to the presumed decedent, if alive, or to any other per- 
son lawfully entitled thereto, all money and other property or assets re- 
ceived by the distributee as heir or legatee; and in all cases of distribu- 
tion there shall not thereafter be any recourse to, or liability on the part 
of the treasurer, depositary, or any administrator or officer of court 
on account of the distribution being made pursuant to the provisions 
hereof.” ** 


In view of the provisions of the law for the adequate protection of a 
person whose estate is administered upon the presumption of death and 
decisions of Illinois courts of review in relation thereto, ** it would seem 
that administration upon the presumption of death should not be under- 
taken without conveying full information to a client as to proof required 
and the statutory requirements on distribution of the supposed decedent’s 
estate, and then only when it is almost definite and conclusive that the 
alleged decedent is in fact dead. A most diligent and thorough investigation 
should be conducted before such procedure is undertaken, and it should 
then only be done with full knowledge of the end result. It must be fully 
understood that while a lawyer may proceed under the statute to obtain 
administration on the presumption of death, the hazard of such supposed 
decedent being alive and appearing to assert his property rights the same 
as any other living person cannot be eliminated. ** 


APPOINTMENT OF ADMINISTRATOR TO COLLECT 


The statutory provisions relative to the appointment of an administra- 
tor to collect and the duties and powers of such administrator are set forth 
in Article [IX of the Probate Act. 5? In case of a contingency which is pro- 


“ Id. § 448. 

“ Smith v. Harness, 321 Ill. App. 22, 52 N.E.2d 280 (3d Dist. 1943). 
“Spencer v. Means, 231 Ill. App. 351 (3d Dist. 1923). 

It. Rev. Stat. c. 3, § § 257-263 (1949). 
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ductive of delay in the issuance of letters testamentary or of administration, 
where it appears to the probate court that the estate of a decedent is liable 
to waste, loss, or embezzlement, any interested person may upon verified 
petition request the appointment of an administrator to collect. This veri- 
fied petition may be filed upon information and belief. ** 


The requirements of the petition are specified in the statute and are 
similar to the ordinary petition for the appointment of an administrator 
with the exception that the reason for the issuance of the letters requested 
must be set forth. The court may also issue such letters on its own motion. 
An administrator to collect must be qualified to act as an administrator under 
the other provisions of the probate act. 


Upon appointment, an administrator to collect has power to sue for 
and collect the personal estate and debts due the decedent and by leave of 
court to exercise the powers vested by law in an administrator. Such ad- 
ministrator may sell the personal property of a decedent. A suit commenced 
by such administrator does not abate by revocation of his letters either be- 
fore or after judgment or decree in the trial or reviewing court, but his 
successor as executor, administrator, or administrator to collect may be 
substituted in his stead in the proceedings. *® Unless the administrator to 
collect is a corporation qualified to administer trusts in the State of Illinois, 
bond must be filed and approved by the court. ® On the issuance of letters 
testamentary or of administration the powers of an administrator to collect 
cease, and he must forthwith deliver to the executor or adrninistrator the 
estate of the decedent which has come to his possession, subject to the proper 
disbursements and expenses. ** Should such administrator refuse or neglect 
to turn the personal estate over to his successor, after order of the court and 
after demand therefor, the statute declares that he shall become liable to pay 
a penalty of twenty per cent of the value of the decedent’s personal estate 
which he withholds, and shall also forfeit all compensation for his services. * 
It is interesting to note that it has been held that sureties on the bond of an 
administrator to collect are not liable for the twenty per cent penalty. * 


While the legal practitioner is infrequently confronted with the ques- 
tion of obtaining the appointment of an administrator to collect, the statute 
provides necessary mechanics, and in some instances such procedure should 
be employed. Safeguarding the interests of heirs, beneficiaries, and creditors 
and preserving the assets of a decedent’s estate are primary duties and should 
be the objective in such an appointment. 


"Id. § 498. 
Id. § 259. 
Id. § 300. 
"1d. § 260. 
© 1d. § 261. 


“Salomon v. The People, 89 Ill. App. 374 (1st Dist. 1899), aff'd, 191 Ill. 290, 61 
NE. 83 (1901). 
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It should not be overlooked, however, that before the issuance of let- 
ters to an executor, his power extends to the burial of the decedent, the 
payment of necessary funeral charges, and the preservation of the estate. * 
It is the duty of a person named executor to preserve the testator’s property 
prior to issuance of letters, °° but the powers and duties are restricted to 
those noted. ° 


APPOINTMENT OF PERSONAL REPRESENTATIVE 


Upon reaching the conclusion that a decedent’s estate should be ad- 
ministered, the attorney should next consider the appointment of an execu- 
tor, an administrator with the will annexed, an administrator to collect, an 
administrator, or a successor administrator. 


The provisions relating to the issuance of letters testamentary upon the 
admission of a will to probate are found in Article V of the Probate Act. 
It will be noted that a person is not qualified to act as executor if he is of 
unsound mind, an adjudged incompetent, convicted of a crime rendering 
him infamous, is a non-resident of this state, or, if male, is less than twenty- 
one years of age, or, if a female is less than eighteen years of age, and that 
any corporation qualified to accept and execute trusts is qualified to act as 
executor. ®’ The provision that a non-resident shall not be executor is con- 
stitutional. ** It should also be noted that when a person named as executor 
in a will is not qualified to act by reason of minority at the time of the ad- 
mission of the will to probate but thereafter becomes qualified and files a 
verified petition for the issuance of letters, takes oath, and gives bond as 
executor, the probate court may issue letters testamentary to him as co- 
executor with the executor who has qualified or if no executor has qualified 
the probate court may issue letters testamentary to him and revoke the letters 
of administration with the will annexed. * 


It is, therefore, apparent that it must be determined whether the person 
nominated in the will of a decedent is legally qualified to act. If the person 
so named is ineligible, deceased, or should fail or refuse to qualify, or if no 
executor is named in the will (which is a matter of not infrequent occur- 
rence) then the appointment of an administrator with the will annexed 
should be requested. The qualifications to be possessed by such administra- 
tor are the same as an executor." As a matter preliminary to petitioning 
for appointment, counsel should make sure that the necessary qualifications 


“Iu. Rev. Srar., c. 3, § 231 (1949). 
“ Faubel v. Michigan Blvd. Bldg. Co., 278 Ill. App. 159 (1st Dist. 1934). 
* Wheeler v. Chicago Title and Trust Co., 217 Ill. 128, 75 N.E. 455, affirming Chi- 
cago Title and Trust Co. v. Wheeler, 119 Ill. App. 508 (1st Dist. 1905). 
Tri. Rev. Stat., c. 3, § 229 (1949). 
® In re Mulford’s Petition, 217 Ill. 242, 75 N.E. 345 (1905). 
Tir. Rev. Srat., c. 3, § 230 (1949). 
Id. § 246. 
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are present. Where a sole executor or all the executors named in a will die, 
or resign after the issuance of their letters, or their letters are revoked, before 
final distribution of an estate, letters of administration de bonis non with 
the will annexed may be issued upon proper petition therefor. ™ 


The provisions relating to the issuance of letters of administration are 
to be found in Article VIII of the Probate Act. 


In petitioning for letters of administration of the various kinds, not only 
the qualifications of the person whose appointment is desired are to be con- 
sidered, but the right of the person to petition must also be taken into 
account. The statute is very specific and definite in this regard. It an- 
nounces the preference in petitioning for letters or in nominating in the 
following order: 

(1) The surviving spouse or any person nominated by him. 
(2) The children or any person nominated by them. 

(3) The father and mother or any person nominated by them. 
(4) The brothers and sisters or any person nominated by them. 
(5) The grandchildren or any person nominated by them. 
(6) The next of kin or any person nominated by them. 

(7) The Public Administrator. 

(8) A creditor of the estate. 


It further provides that in the event no executor is named in a will, or in 
the event the executor named in a will is disqualified or fails to accept the 
trust for any reason, letters of administration with the will annexed shall 
be granted in accordance with the preferences as above set forth. It further 
provides that only persons qualified to administer shall have the right to 
nominate, and that a person who has been removed as executor or administra- 
tor loses his right to name his successor. *? 


While the statute as to persons entitled to preference in obtaining letters 
is usually followed, it has been -held that the statute does not confer an ab- 
solute right to persons within one of the eight enumerated classes to be 
appointed as administrator, and a person within one of the preferred classes 
may be considered unsuitable to administer by reason of an adverse interest 
of some kind, hostility to those immediately interested in the estate whether 
as creditors or distributees, or an interest adverse to the estate itself, as well 
as statutory grounds of incompetence. While the statute establishes a norm, 
it is not at variance with any rational legal concept of the equitable powers 
of a court of probate in exercising its discretion in those exceptional cases 
where the literal following of the statute would result in patent injustice by 
reason of extreme adverse interests. ** 


" Id. § 247. 

= Id. § 248. 

"In re Abell’s Estate, 329 Ill. App. 73, 67 N.E.2d 294 (3d Dist.), aff'd, 395 Ill. 337, 
70 N.E.2d 252 (1946). 
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The former statutory provisions providing for the loss of preference 
after seventy-five days, have been repealed by the 1939 Probate Act.* No 
new provisions have been enacted in their stead. A person not having a 
preferred right may desire for some reason, such as presenting a claim 
against a decedent’s estate, to have administration thereon. Under such 
circumstances a petition for letters may be filed. The clerk of the probate 
court must then send a copy of the petition to the person or persons en- 
titled to preference by mail if the name and address of such person are 
stated in the petition. It is the duty of the clerk to endorse the time and 
place of the hearing on each copy of the petition mailed. ** Upon the hear- 
ing of the petition the court shall issue letters to the petitioner or his nominee 
unless letters are sought by a person entitled either to administration or to 
the right to nominate a person to administer in preference to the petitioner. ”° 
When such procedure is employed in behalf of one not preferred to ad- 
minister or nominate, it usually results in the filing of a petition by a person 
entitled to preference so that the desired result is accomplished. If the clerk 
fails to mail a copy of the petition for letters of administration to any 
person, whether or not named in the petition, who is entitled to administer 
or nominate a person in preference to the petitioner, the person entitled to 
preference within three months after the issuance of letters may file a 
petition for the issuance of letters to him or his nominee. The person en- 
titled to preference is required to give ten days notice of hearing on his 
petition to the person to whom letters were issued. Upon hearing the court 
may issue letters to the person entitled to preference or his nominee and 
revoke the letters previously issued. The person whose letters are revoked 
shall forthwith deliver to his successor the estate of the decedent which has 
come to his possession, subject to the proper disbursements made and proper 
expenses incurred by him before the revocation of his letters. "7 


CONCLUDING OBSERVATIONS 


The proper administration of estates of decedents is an important part 
of a lawyer’s work. It possesses no uncertainty as to compensation, such as 
is incident to matters, which of necessity, must be handled on a contingent 
fee basis. The schedule of the reasonable, usual, and customary charges for 
legal services as set forth in the pamphlet issued by the Illinois State Bar 
Association "* provides adequate financial return for painstaking and careful 
work. 

There are many problems preliminary to administration which may 


“Tuy. Rev. Stat., c. 3, § 500 (1949). 

® Id. § 251. 

"1d. § 253. 

"Id. § 254. 

®Ipt. Srate Bar Assoc., Reasonable, Usual and Customary Charges for Legal 
Services, approved September 21, 1949. 
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arise which have not been discussed in this article. It would be impossible 
to cover all; new problems and questions are always arising in a lawyer's 
experience. This is one of the factors which makes the work of the attorney 
so interesting. Qualification for the proper handling of an estate should 
be sought by careful perusal of the Illinois Probate Act and the decisions 
construing it. Too much cannot be said in recommending the practice of 
obtaining all information possible in the first instance, or at least before tak- 
ing action. Such procedure will promote accuracy and save time. Lack 
of complete information may occasion delay and perhaps embarrassment in 
doing some things over again. This can be avoided by knowing all the facts. 


Frequent reference to the Probate Act as administration proceeds is also 
necessary. In the act the timetable or schedule covering the various steps are 
set out in sequence. The expeditious handling of the estate so that it may be 
concluded and the administration closed is not only the best character of 
service to the client but it also promotes the reputation of the Jawyer. 


A number of lawyers have prepared a printed schedule, gummed, so 
that it may be attached to the envelope which contains the estate file. Refer- 
ence to such schedule and making the indicated notations thereon have 
proved to be a worthwhile reminder, a timesaver, and a substantial aid to the 
proper handling of estates of decedents. While such schedules should be 
prepared to suit the individual lawyer and changes or variations may be in 
order, the following typical form is one which has served its purpose 
well. 


* See, also, Faletti, Table of Steps in Administration, to be published in [1951] 
Law Forum, Winter issue. 
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Estate of. 


Probate No Box No. 








Administrator or Executor. 





Address Phone No. 





Date of Death 





Application for Letters Filed 





Hearing on Petition Set For 





Letters Issued 





Bond Filed and Approved Amount 
Proof of Heirship Made 
Order Finding Heirship Entered 

















Application for Inheritance Tax Consents 





Inventory Filed and Approved 
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OPENING THE ESTATE 


BY ROBERT A. STEPHENS, JR.* 


THE PRECEDING ARTICLE has discussed the problems preliminary to 
administration, including the appointment of the personal representative—the 
administrator in the estate of a decedent who has left no will. The picture 
is different when there is a will. When there is a will, the personal repre- 
sentative, executor or administrator with the will annexed, cannot be ap- 
pointed until the will is admitted to probate. ' 


THE PETITION TO PROBATE 


The first question, then, in undertaking the legal work in the administra- 
tion of an estate, must be—is there a will? And this answered affirmatively, 
the next question is—where is the will? The contents of the will must be 
known in order to obtain the information needed to prepare the first paper 
required under the present Illinois Probate Act—the petition to probate. In 
many cases the will is in a safety deposit box, which is one reason why 
usually the initial step taken is the inventory of the safety deposit box. If 
the will is located elsewhere, counsel insists upon its being brought to him. 


With the will available and opened, the necessary information for its 
probate is then procured from the will itself, from inquiries of relatives of 
the deceased, and other sources. 

In most cases the following information is sufficient at the start: ? 

a. Name of the decedent as shown in the will. Place of residence at 


date of death; 

b. Date of death; 

c. Names and addresses of heirs, legatees, and devisees; 

d. Whether or not any heirs, legatees, or devisees are minors, incom- 
petents, or in the military or naval services; which of the heirs, legatees, or 
devisees will enter their appearances, and which must be notified; 


* ROBERT A. STEPHENS, JR. A.B. 1926, Wabash College; LL.B. 1929, 
Yale; member of the firm of Brown, Hay & Stephens, Springfield, 
Illinois. 


’ Until the will is admitted to probate, and letters testamentary issued to the execu- 
tor, the power of the executor is limited to the burial of the decedent, the payment of 
necessary funeral charges, and the preservation of the estate. Ix. Rev. Srat., c. 3, § 231 
(1949) 

* 4 common practice is for counsel to have before him, when talking with clients, 
the printed forms ae the following: Petition for Probate of Will, Entry of Appearance 
and Waiver of Notice on Probate of Will, Oath of Executor, Bond of Executor, A 
plication for Inheritance Tax Consents. At the initial session, an effort is made to rif 
out all of these in pencil. By the time this is done, most of the information needed to 
open an estate will have been procured—except the availability of the witnesses. 
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e. Names and addresses of witnesses to will, and whether each is avail- 
able to testify in court, 

f. Name and address of executor; 

g. Approximate value of real and personal estate. 


If the will is being probated on presumption of death, inquiry must 
also be made as to the facts and circumstances establishing the presumption, 
and the names and addresses of all persons in possession or control of any 
property.* If, because of failure to name an executor, inability of the 
executor named to qualify, or other reason, an administrator with the will 
annexed needs be appointed, then the heir or other person having the right 
to name such administrator must be consulted, and the name of such ad- 
ministrator obtained from him. 


With this information on hand, the petition to probate can be prepared 
and filed, together with the will. In some cases the will itself is already on 
file in the probate or county court.* The statute * requires that any person 
having possession of a will shall immediately deliver it to the clerk of the 
probate court of the proper c’ inty, and imposes a monetary penalty upon 
any person who withholds a will for more than thirty days after the death 
of the testator. Because of this statutory provision, many banks, when a 
will is found on the inventorying of a safety deposit box, insist upon taking 
the will and seeing that it is personally delivered to the clerk of the probate 
court. Others permit the attorney to have the will, but require that he give 
a receipt in which he agrees to file the will immediately. 


If there is to be any delay in filing the petition for probate, the will 
should be filed immediately. The statutory injunction quoted is only one 
consideration—an original will is a valuable document, and no law office is 
ever immune from losing the most valuable document. After death, the will 
belongs in the court files immediately. 


Who signs the petition to probate? The statute allows any person to do 
so. “Any” means any person whatsoever. Even a non-resident of Illinois 
may file such a petition, though he is prohibited from filing a petition for 
letters of administration.* Usually it is a close relative; and frequently the 
executor named in the will. 


*The problems inherent in presumption of death have been discussed in the 
previous article on “Problems Preliminary to Administration.” There is no substantial 
difference as to the requirements in testate estates, so only passing references to the 
presumption of death situation will be made in this article. 

*For convenience, hereafter in this article reference is made only to the probate 
court. The term is intended to cover the county court in those counties where the 
county court serves as the probate court. 

* Inn. Rev. Srar., c. 3, § 212 (1949). 

* Cf. Sternberg v. St. Louis Union Trust Co., 163 F.2d 714 (8th Cir. 1947), cert. 
denied, 332 U.S. 843, 68 S.Ct. 267, 92 L.Ed. 414, wherein the court took the view that 
a Missouri executor was required to offer a will for probate in Illinois, where testator 
who lived in Missouri, owned real estate in Llinois. 
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Section 62 of the Probate Act‘ makes it obligatory upon the executor, 
within thirty days after he has knowledge that he has been named executor 
in a will, to either declare his refusal to act, or institute proceeding to have 
the will admitted to probate. The penalty, on failure to so do, is that the 
court “may” deny him the right to act as executor, and may issue letters 
of administration with the will annexed as if he were disqualified to act as 
executor. ° 


Section 63 of the Probate Act® specifies what the petition for probate 
must contain. To the extent known, the petition must contain everything 
which is set out in that section. If any fact called for is unknown, it must 
be so stated in the petition. The jurisdiction of the probate court is entirely 
statutory, which means that the statute must be carefully followed. An 
order admitting a will to probate will be set aside for want of jurisdiction 
where the name of a required party has been knowingly left out of the 
petition for probate. *° The same reasoning would set aside the probate of 
a will where any other fact required by statute in the petition for probate 
is knowingly omitted. 

In most downstate counties a form for the petition is used which was 
prepared by the Committee on Uniform Forms of the Illinois County and 
Probate Judges’ Association."* It is preferable to use the printed form 
which the clerk of each court provides, but in practically every downstate 
county any form carrying the information called for by the statute will be 
accepted. 

In Cook County a special form is prescribed which must be used. ?? It 
differs from the statute, and the form generally used downstate in requiring 
the age of each minor, and a designation of the incompetent heirs, legates, 
and devisees as well as minors. It also requires a statement of the citizenship 
of the decedent and contains a request for the appointment of named persons 
as appraisers. 


"Iux. Rev. Srart., c. 3, § 214 (1949). 

*The former Probate Act made it the duty of the executor, within thirty days 
after decease, to cause the will to be proved, or to present the will and declare his 
refusal to accept the executorship. On default, without just excuse, he became liable 
for a civil penalty of $20.00 a month, payable to the estate, from the expiration of the 
30 day period, until the will was probated, or presented. Ix. Rev. Srat., c. 3, § 2 (1939). 

Where good cause existed for executor’s delay in securing order to probate, let- 
ters issued to public administrator will be revoked, and letters issued to executor. In re 
will of McClary, 308 Ill. App. 668, 32 N.E.2d 316 (2d Dist. 1941). 

* Ini. Rev. Srat., c. 3, § 215 (1949). 

*® Mosser v. Flake, 258 Ill. 233, 101 N.E. 540 (1913). See also Floto v. Floto, 213 
Ill. 438, 72 N.E. 1092 (1904), where lack of jurisdiction was based on lack of notice to 
known heirs not listed in petition to probate. 

“1 Horner, Prosate Practice anp Estates § 54 (4th ed. 1940). 

* Rule 1 of Probate Court of Cook County. (The Rules of the Probate Court of 
Cook County are found in Sutuivan’s Law Dmecrory, 1950-51, p. 219; also in 4 Horner, 
Prosate Practice aNp Estates, p. 441 (4th ed. 1940)). The form of the petition is 
found in 1. Horner, Propate Practice anp Estates § 54 (4th ed. 1940). 
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Soldiers’ and Sailors’ Civil Relief Act 


One factor not mentioned in Section 63 of the Probate Act should be 
considered when the petition for probate is prepared and filed. That is 
whether any heir, legatee, or devisee is in the military service of the United 
States. It has been generally accepted that the provisions of the Soldiers’ 
and Sailors’ Civil Relief Act of 1940 ** are applicable to probate proceedings, 
including proceedings for probate of wills. In 1941, the judge of the Probate 
Court of Cook County entered a general order requiring the filing of an 
affidavit, either as a separate document or as part of the petition to probate, 
showing whether any of the heirs, legatees, or devisees as to whom there 
will be a default of appearance, are in the military service. Many down- 
state courts made the same type of a requirement. 


Little attention was paid to the Soldiers’ and Sailors’ Civil Relief Act of 
1940 after World War II was over, particularly in the light of its partial 
termination by Joint Resolution of July 25, 1947.** However, under the 
provisions of Section 15 of the Selective Service Act of June 24, 1948, as 
amended September 27, 1950,** all of the provisions of the Soldiers’ and 
Sailors’ Civil Relief Act of 1940 are in force, and applicable to all persons 
in the armed forces of the United States, including those inducted under the 
Selective Service Act. In view of this, inquiry must be made to ascertain 
if any heir, legatee, or devisee is in the military service. If so, that fact 
should be stated in the petition to probate, or by affidavit filed therein, 
unless an entry of appearance will be obtained from the person in question. 


If it is impossible to determine whether or not an heir, legatee, or devisee 
is or is not in the military service of the United States, then an affidavit in- 
dicating that fact should be filed with the petition. 


This petition is filed with the clerk.’* If the will has not been filed 
prior thereto, it should be filed with the petition. In Cook County the 
rules require the filing of a photographic or photostatic copy of the will 
and an affidavit of both the petitioner and his attorney that the copy is true 
and correct, in default of which the clerk collects the cost of a copy and 
prepares and files same. Some downstate counties have a somewhat similar 
rule ** — but in practically all cases the clerk prepares the copy and charges 
the cost to the estate. , 


” $4 Stat. 1178 (1940), 50 U.S.C. App. § 501-590 (1940). 

“61 Stat. 454 (1947). 

* 62 Stat. 623 (1948), amended 64 Stat. 1074 (1950), 50 U.S.C. App. § 464 (1950). 

*In Cook County the petition must be filed in duplicate. In most downstate 
counties, only one copy is required. 

* Rule XII of Sangamon County Probate Court: “With each petition for admission 
of a Will to Probate, petitioner shall furnish a photographic or photostatic copy of the 
Will, and in default thereof the Clerk shall cause said photostatic or photographic 
copy to be made and tax the cost thereof against the estate.” 
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Notice of Hearing 


At the time the petition for probate is filed, arrangements are made to 
set the same for hearing. This requires consideration of the notice which 
must be given to the interested parties. Since 1897 the Illinois statute has 
required that all heirs, legatees, and devisees be notified of the application for 
probate of a will; ** the requirement in the present Probate Act being found 
in Section 64.1° The giving of the notice required by statute is juris- 
dictional, *° and is excused only as to those persons who are not under legal 
disability who either (a) personally appear at the hearing or (b) file their 
written waivers of notice. *? 

In many cases all of the heirs, legatees, and devisees will be under no 
disability, and it is possible to dispense with notice and proceed to an immedi- 
ate hearing. The practice is to have each party execute and file a form 
which is both an entry of appearance and waiver of notice, *? even where 
the party is actually present at the hearing, since this makes a more certain 
record. 

If all parties who must be notified, can, and do, execute such waivers, 
then the hearing on the petition to probate can be held as soon as the wit- 
nesses can be located and brought in, and the court will permit it. Some 
courts are available for such hearings at practically any hour, and no ad- 
vance arrangement need be made. Others maintain regular times, or insist 
upon scheduled settings. Counsel ascertains from the clerk the procedure 
in the particular county and follows it. 

But where waivers of notice cannot be obtained from all interested 
parties, or where there are parties under legal disabilities who cannot give 
such waivers, then notice must be given. If the names and post office ad- 
dresses of all parties are known, this notice must be given at least twenty 
days before the hearing. ** If the name or post office address of any party 
is not stated in the petition, and in all cases where there is a presumption 
of death, notice must be given by publication, the first being at least thirty 
days before hearing. This means that before the notice is given, arrange- 
ments must be made with the clerk or the judge, as the local practice may be, 
to set the date for the hearing, which must be far enough off to permit the 
giving of the required notice. Most of the printed forms used for the 
petition contain on the rear side a statement of the date for the hearing to 
be filled in by the clerk or the judge. 


* Prior to 1897 a proceeding to probate a will in Illinois, under the statute, was 
ex parte, and no notice to any party was required. Claussenius v. Claussenius, 179 Ill. 
545, 53 N.E. 1006 (1899). 

* Itt. Rev. Srat., c. 3, § 216 (1949). 

* McGee v. Vandeventer, 326 Ill. 425, 158 N.E. 127 (1927). 

* Iu. Rev. Srat., c. 3, § 217 (1949). 

“The form generally used downstate is one adopted by the Committee on Uni- 
form Forms of the Illinois County and Probate Judges’ Association. It is found in 
1 Horner, Propatre Practice anp Estates § 59 (4th ed. 1940). 

* Iu. Rev. Srat., c. § 216 (1949). 
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The statute requires the clerk to send out the notices for the hearing. 
Generally, all that is necessary is to inform the clerk that notices are to be 
sent out. In a few counties, counsel may be expected to assist the clerk in 
sending the notices. The form of the notice is merely a copy of the petition 
to probate, on which has been endorsed the time and place of the hearing. 
This is sent by mail to each heir, devisee, and legatee named in the petition 
whose post office address is stated, and in cases of presumption of death to 
the testator at his last known address and to each person shown to be in 
possession or custody of any property of the testator.** After the notices 
are sent out, the clerk executes a certificate showing that he has done so. 


Where publication is required, this too is the duty of the clerk, but 
counsel will check (and sometimes prepare) the notices before they go to 
the paper, to ascertain that they are properly worded. Sections 64 and 341 
of the Probate Act ** are specific as to the form of the notice, the place, and 
the times of publication. 

The notices are important, for without such notice (except where 
same has been waived), the court has no jurisdiction of the party. Failure 
to give the statutory notice to one of the required parties, makes the order 
admitting the will invalid as to such person. * The fact that a person had 
actual notice, received in a form other than as the statute directs, does not 
excuse notice. 27 


Guardian Ad Litem 


If any heir, devisee, or legatee is a minor, Section 67 of the Probate 
Act ** requires the appointment of a guardian ad litem to represent the minor 
at the hearing, but allows the court to waive such appointment if it appears 
unnecessary to protect the interests of the minor. In practice, consideration 
for the financial needs of those younger members of the bar who commonly 
serve as guardians ad litem makes the proviso allowing the court to waive the 
appointment a nullity. In estates where titles to real estate are involved, or 
other situations are present which make it imperative that everything be 
done correctly, it is unlikely that many attorneys will seek to get the court 
to waive the appointment of a guardian ad litem merely in order to save the 
few dollars fee. *° 


* Under Rule 1 of the Rules of Practice of the Probate Court of Cook County, 
where any party is a resident of a foreign country, or where decedent was a citizen of 
a foreign country at the time of his death, or where there are unknown heirs and de- 
cedent was born in a foreign country, notice must also be given to the nearest consul of 
that foreign country. 

* Iu. Rev. Srar., c. 3, § § 216, 496 (1949). 

* McGee v. Vandeventer, 326 Ill. 425, 158 N.E. 127 (1927). 

* Floto v. Floto, 213 Ill. 438, 72 N.E. 1092 (1904). 

* Iii. Rev. Srar., c. 3, § 219 (1949). 

*Rule 69 of the Rules of Practice of the Probate Court of Cook County states 
that that court “shall” appoint a guardian ad litem, and contains no permission to waive 
the requirement. 
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If the court does waive the appointment of a guardian ad litem, then 
such waiver, and the reasons therefor, should clearly appear of record, 
either by a special order following the filing of the petition for probate, or 
by a special provision in the formal order admitting the will to probate. *° 
Otherwise the order may be subject to attack, since the failure to appoint a 
guardian ad litem, when required in proceedings to probate a will, makes 
the order voidable. ** 

It is to be noted that the Probate Act does not require the appointment 
of a guardian ad litem in the case of an incompetent other than a minor. 
The petition for probate is not required to show incompetency of any type 
other than minority, and the form used in downstate counties only calls for 
a designation of minors. *? Rule 1 of the Rules of the Probate Court of Cook 
County requires petitions for probate in that county to show which of the 
heirs, legatees, and devisees are “minors or incompetents”. Rule 69 of the 
same court requires the appointment of a guardian ad litem on a petition 
for the admission of a will to probate on behalf of any minor or 
incompetent. 

Various procedures are followed in securing the appointment of a 
guardian ad litem. Rule 69 of the Probate Court of Cook County requires 
that application be made at least ten days before the hearing. There is no 
fixed time or procedure in most downstate counties. Usually, when the 
petition is set for hearing, attention is called to the need for a guardian 
ad litem. In some counties, a formal order is entered appointing such 
guardian, in others a notation is made on the back of the petition, and in still 
others the attorney is merely told to get so-and-so to act. By Section 338a 
of the Probate Act, the guardian ad litem cannot be selected on the recom- 
mendation of any person having an interest adverse to the person represented 
by the guardian ad litem or by the attorney for the adverse party. ** 


It has been previously pointed out that if any heir, legatee, or devisee 
is in active service with the military forces (which means army, navy, marine 
corps, air force, coast guard) of the United States, this fact, under the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, must be called to the attention 
of the court. The court must then appoint an attorney to represent the 
interests of such person, if the case is one where default will be taken against 
the party, ** as it will be unless such party enters his or her appearance, 
waiving notice. If the attorney is not appointed, the order admitting the 
will to probate may later be set aside by the person in question. 


“In Ituois Propate Act ANNortaTep p. 329 (1940), it is suggested that 2 
petition should be prepared asking the court to waive the appointment, and an order 
prepared waiving same. At pp. 345 and 346 are given forms for such petition and order. 

™ Simpson v. Simpson, 273 Ill. 90, 112 N.E. 276 (1916). 

* See note 12, supra. 

* Tuy. Rev. Stat., c. 3, § 493 (1949). 

* $4 Stat. 1180 (1940); 50 U.S.C. App. § 520 (1940). 
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If the interests of an heir, legatee, or devisee who is a minor, and of an- 
other such person who is in active military service, are not conflicting, no 
reason exists why the same person (if he is an attorney) cannot be guardian 
ad litem for the minor, and also the attorney for the soldier or sailor re- 
quired under the Soldiers’ and Sailors’ Civil Relief Act. That is frequently 
done. 


The guardian ad litem (and the same is true of the attorney for persons 
in active military service) should not be merely a paid ornament at the hear- 
ing on the probate of the will. Section 338 of the Probate Act * requires 
the guardian ad litem to file an answer, appear, and defend on behalf of the 
person whom he represents. Rule 69 of the Probate Court of Cook County 
expresses well what his duties should be: 


“Each guardian ad litem . . . . shall use the utmost care and diligence 
in acquainting himself with the proceedings and in preparing for any 
hearing. He shall do all in his power, subject to the order of the Court, 
to protect, preserve, and defend the rights of the persons whom he 
represents. He shall make recommendations to the Court in his capacity 
as an officer of the Court.” *¢ 


If there is an appeal to the circuit court from the proceedings to probate 
in the probate court, it is the duty of the guardian ad litem to appear in the 
circuit court. °7 


Section 66 of the Probate Act ** permits the probate of a will in one 
situation where no petition is filed. That is where sixty days have elapsed 
since the death of the testator and no petition has been filed. In such case, 
the court may proceed to probate the will without the filing of a petition 
therefor, unless it appears that failure to probate will not prejudice the 
rights of any interested person. Where a will is so probated, such notice 
of the hearing on the admission of the will to probate is given as the court 
deems proper. *° 


* Tut. Rev. Stat., c. 3, § 492 (1949). 

* But this does not mean the dian ad litem may go to any limit. In Wright 
v. Upson, 303 Ill. 120, 146, 135 N.E. 209, 218 (1922), a will contest case, the Court 
said: “The court appointing a guardian ad litem should see that no unnecessary or im- 
prees defense is interposed by him, and that the interests of the infant are protected 

y such proper defense as he may have. In other words, it is the duty of the guardian 
ad litem to make only a proper defense and to incur no unnecessary expenses in making 
the same.” 

"Flynn v. Flynn, 283 Ill. 206, 119 N.E. 304 (1918). 

* Tu. Rev. Srat., c. 3, § 218 (1939). 

*” Under the comparable statutory provision before the Probate Act (which re- 
quired the court to probate a will which had been on file with the clerk for 10 da 
without a petition being filed) it was held that the esse in interest who had to 
notified were the same as if a petition had been filed—namely the heirs, devisees, and 
legatees. McGee v. Vandeventer, 326 Ill. 425, 158 N.E. 127 (1927). The same should 
be true under Section 66. 
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PROOF OF HEIRSHIP 


We are now ready for the hearing on the petition to probate. It has 
always seemed logical that such hearing should be preceded by making 
proof of heirship—for the court should know who the heirs are, in order to 
be certain that all of the heirs have been properly notified of the hearing 
on the petition to probate. Section 57 of the Probate Act *° contemplates 
that proof of heirship shall be made “prior to probate of any will.” In 
actual practice, proof of heirship is made at any convenient time, frequently 
after the probate of the will, and is occasionally completely forgotten. If 
counsel made it a fixed rule to stick to the logic, and to a strict interpretation 
of Section 57, and always made proof of heirship before proof of the will, 
he would never suffer the embarrassment of having to reopen a closed estate 
to make a forgotten proof of heirship. 


The making of proof of heirship has been simplified under Section 57. 
The former statute required the taking of testimony in every case. Now 
heirship may be proved either by testimony, or by an affidavit of any party 
stating the facts from which the heirship can be ascertained. If an affidavit 
is used, it must be sworn to or affirmed before the probate judge and certi- 
fied by the clerk. If heirship is made by testimony, this can be either in 
narrative or question and answer form. In either case, the testimony must 
be reduced to writing, and certified by the court. 


Since the Probate Act, proof of heirship in many counties is made 
solely by a simple affidavit of a relative or friend of the decedent, filled 
out on a printed form. In other counties, testimony in open court is the 
usual practice, although the use of affidavits is permitted. Cook County 
is very strict. Rule 4 of the Probate Court permits the use of an affidavit, 
but in such a case also requires the examination of the affiant in open court. 
Restrictions are placed in this rule on the persons who can testify to heirship, 
and the manner of proving certain facts. 


THE HEARING 


The procedure for probate of a will has been drawn so as to enable 
administration to proceed as rapidly as possible. The statute provides for 
a prompt and summary proceeding, in which no pleadings are required, 
designed to establish the prima facie execution of the instrument, and the 
capacity of testator to make a will. The issues are simple, and, as will be 
pointed out later, the scope of evidence permitted on the hearing very 
limited. Protection is given, however, to any person interested who desires 
to question the will. Such person is given the right, by Section 90 of the 
Probate Act, ** at any time nine months after the admission of a will to 


“Tux. Rev. Srat., c. 3, § 209 (1949). 
“Id. § 242. 








FALv] OPENING THE ESTATE 385 


probate, to file a suit to contest the will. In that suit the contestant may 
offer any evidence admissible in chancery. The judgment of the probate 
court admitting the will to probate is not res judicata, and has no effect on 
any of the issues involved in such will contest suit. * 


Proof Allowed 


There has been no change in the fundamental theory of the proceedings 
to probate a will, and only minor changes in the proof allowed in such 
proceedings since the first comprehensive probate act was adopted in 1829. 
At first the only proof permitted the proponent was the testimony of the 
attesting witnesses. In 1840, it was held that this was true in the hearing 
in the circuit court on appeal from the county court. ** To assist the pro- 
ponent, in the case where the recollection of the attesting witnesses might 
not be too good, the legislature in 1845 amended the statute to provide that 
if the county court refused to admit the will to probate, then on appeal to 
the circuit court the proponent would be permitted to offer evidence other 
than the testimony of the subscribing witnesses. ** 


The contestant during this period could make no proof, except that of 
fraud, compulsion, or other improper conduct sufficient to invalidate the 
will. Otherwise he was limited to the right to cross-examine proponent’s 
witnesses. As heretofore-pointed out, up until 1897, no notice was required 
to be given to any persons of the probate of a will. The proceeding was 
treated as ex parte. The fact that the contestant might not know that a 
hearing was being held was not considered material—his protection being 
his right to file suit to contest the will after same had been admitted to 
probate. 


In 1897, the General Assembly amended the law so as to require notice 
of the application for probate to be given to all heirs, legatees, and de- 
visees, ** since which time the proceeding has been considered as one inter 
partes and not ex parte.** In 1909, the statute was changed to permit the 
proponent to offer evidence other than that of the attesting witnesses, in the 
circuit court on appeal from an order allowing probate of a will. *’ 


Section 69 of the Probate Act as originally adopted in 1939 4 was a 
mere restatement of the prior statute as to the proof allowed on probate 
of a will. Section 71 of that Act, *® covering the evidence permitted on 


“Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925). 

“Walker v. Walker, 2 Scam. 291 (Ill. 1840). 

“Til. Laws 1845, p. 30, § 1; In. Rev. Srat., p. 596 (1845). 

“Ill. Laws 1897, p. 304, § 1. 

“* Claussenius v. Claussenius, 179 Ill. 545, 53 N.E. 1006 (1899); McGee v. Vandeven- 
ter, 326 Ill. 425, 158 N.E. 127 (1927). 

“Tl. Laws 1909, p. 472, § 1. Prior thereto proponent could introduce such evi- 
ence only when the appeal was from an order refusing probate. See note 44, supra. 

“Tu. Rev. Srat., c. 3, § 221 (1939). 

“Tu. Rev. Srat., c. 3, § 223 (1939). 








386 ADMINISTRATION OF ESTATES [VoL. 1951 


appeal to the circuit court, continued to allow the proponent to offer any 
evidence in addition to that of the attesting witnesses. The contestant was 
still restricted in both courts to the introduction of evidence of fraud, for- 
gery, compulsion, or other improper conduct sufficient to invalidate the will. 
Section 71 did add a new element in permitting the proponent on appeal 
to introduce an authenticated transcript of the testimony of the attesting 
witnesses taken at the hearing on the admission of the will to probate. *° 

By Act approved July 20, 1949, ** Section 69 was amended so as to 
permit the proponent, on the initial hearing to probate the will in the 
probate court, to introduce in addition to the testimony of the attesting 
witnesses, “any other evidence competent to establish a will in chancery.” 
The purpose of this amendment was to save the necessity of an appeal for 
the proponent, where the testimony of the attesting witnesses might be 
weak, but where other evidence could be procured to make the prima facie 
case for the admission of the will. The amendment does no more, and the 
issues and proof permitted on the hearing on probate are still closely 
limited. 

The statute provides that if each of two witnesses testify that (1) he 
was present and saw the testator (or some person in testator’s presence and 
by his direction) sign the will or that the testator acknowledged the will as 
his act (2) the will was attested by the witness in the testator’s presence, and 
(3) the witness believed the testator to be of sound mind and memory at 
the time of signing or acknowledging the will, then the will must be ad- 
mitted to probate unless there is proof of such fraud, forgery, compulsion, 
or other improper conduct as in the opinion of the probate court is deemed 
sufficient to invalidate or destroy the will. 

If the attesting witnesses testify to the three requirements, and no proof 
is offered establishing fraud, forgery, compulsion, or improper conduct, the 
court has no alternative except to admit the will to probate. The contestant 
cannot offer testimony to contradict the attesting witnesses, but can only 
cross-examine them, and the court cannot weigh the evidence further than 
to determine if a prima facie case has been made out. * 

As previously pointed out, until the statute was amended in 1949, the 
only proof which could be offered in the probate court was the testimony 
of the attesting witnesses ** (except where such witnesses were deceased or 
unavailable, and in cases of probate of lost or destroyed wills, or where the 
issue of revocation was raised, all of which situations are discussed later). 
The amendment of 1949 permitted the proponent to offer other competent 
evidence in the probate court. 


“If it appears from the transcript of the testimony taken in the probate court that 
the proponent made a prima facie case entitling the will to probate in that court, the 
introduction of this Hee on appeal, establishes a prima facie case in the circuit 
court. In re Estate of Walsh, 400 Ill. 454, 81 N.E.2d 197 (1948). 

“Tl. Laws 1949, p. 9, § 1; Int. Rev. Srart., c. 3, § 221 (1949). 

Shepherd v. Yokum, 323 Ill. 328, 154 N.E. 156 (1926). 

% Ibid. 
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Establishing a Prima Facie Case 


The attesting witnesses do not have to recall every fact necessary to 
establish the validity of a will. Where it appears that there is no defect on 
the face of the will, and that the signatures of the testator and the witnesses 
are genuine, a prima facie case of due execution has been established. ** 
The testimony of a subscribing witness who seeks to impeach the will is, 
in the language of the cases, “to be received with caution, and is rightly 
viewed with suspicion.” ** 


This prima facie case, however, is overcome where, as in two recent 
cases, °° both subscribing witnesses testified positively that they neither saw 
the will signed, nor saw the testator, even though the attestation clause 
which they had signed recited that the will had been signed and declared 
by testator in their presence, and that the witnesses had subscribed their 
names in the testator’s presence. 


Where the will is regular on its face, the attestation clause is in due 
form, ** and the signatures are genuine, positive testimony that all formal 
essentials have been complied with is not required from the witnesses to 
establish the prima facie case.** This rule, stated various ways in many 
cases, was reiterated in a case early this year ** in which the Supreme Court 
upheld the probate of a will, though the extent of recollection of the sub- 
scribing witnesses was poor. This rule has been applied even where the 
subscribing witnesses swear positively that certain required formalities were 
not carried out, if other evidence warrants the inference that they were. °° 


The proof of testamentary capacity required on the probate of the will 
is simply the testimony of the attesting witnesses that they believed the 
testator to be of sound mind and memory at the time of signing or acknowl- 
edging the will. All that matters is that the attesting witnesses had such 
belief at the time they signed as witnesses—it is not material what they may 
have later believed.** Nothing can be done by contestant on this issue 
except to cross-examine the proponent’s witnesses. 


In re Estate of Elkerton, 380 Ill. 394, 44 N.E.2d 148 (1942). 

“ Brelie v. Wilkie, 373 Ill. 409, 412, 26 N.E.2d 475, 476 (1940); Spangler v. Bell, 
390 Ill. 152, 60 N.E.2d 864 (1945); Im re Estate of Elkerton, 380 Ill. 394, 44 N.E.2d 
148 (1942). 

Even in a will contest case, the testimony of subscribing witnesses which seeks to 
impeach a will is received with caution, and is not followed where there is contradictory 
evidence. Szarat v. Schuerr, 365 Ill. 323, 6 N.E.2d 625 (1937). 

“In re Estate of Balicki, 408 Ill. 84, 96 N.E.2d 516 (1951); Im re Estate of Fisher, 
409 Ill. 420, 100 N.E.2d 564 (1951). 

"Much weight is given to the attestation clause, and to the wording thereof. 
Definitely, if that clause states that all the requirements of proper execution were fol- 
lowed, proof of the genuine signatures of the witnesses to such clause establishes a prima 
facie case for probate. 

* Jenkins v. White, 298 Ill. 502, 131 N.E. 634 (1921); Rupp v. Jones, 289 Ill. 596, 
124 N.E. 560 (1919). 

” In re Will of Hamilton, 408 Ill. 187, 96 N.E.2d 562 (1951). 

© Kuehne v. Malach, 286 Ill. 120, 121 N.E. 391 (1918). 

“In re Estate of Walsh, 400 Ill. 454, 81 N.E.2d 197 (1948). 
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In the normal case where the will is in existence, and where there is no 
question of revocation, the contestant is limited to proof of fraud, forgery, 
compulsion, or other improper conduct which, in the opinion of the court, 
is sufficient to destroy or invalidate the will. This proviso of the statute 
has been strictly construed, and the types of fraud, forgery, compulsion, or 
other improper conduct of which proof may be made, are closely limited. 
“Fraud” is limited to a trick or device by which the testator has been in- 
duced to sign the paper believing it to be something else, or to the alteration 
of the will after it was signed, or to the substitution of a part of another 
paper for part of a will after it was signed, and matters of like character. 
The “fraud” intended by this statute is not fraud of the character found 
where a signature is procured to a will from a person known to be in- 
capable of voluntary action, or of unsound mind. * 


“Compulsion” must be actual constraint or pressure, physical or other- 
wise, amounting to duress, or threats to compel the execution of the instru- 
ment. The words “other improper conduct” refer to acts of a kind similar 
to those mentioned in connection with “fraud” and “compulsion.” * 


The narrow construction to be given to this proviso as to the matters 
on which proof can be made by a contestant is seen in the ruling that undue 
influence cannot be proved. ** And prior to 1925, when the statute merely 
allowed proof of “fraud, compulsion or other improper conduct” a con- 
testant was not permitted to prove forgery. * 


The statutory provisions restricting the proof which can be offered 
on the hearing on probate have been held inapplicable to several situations. 
One is on the issue of revocation. The probate court can hear any evidence 
to support, or defeat, a claim of revocation. °* This is on the theory that 
the probate court, under the constitution, has jurisdiction of all probate 
matters, and in the absence of any statute controlling the matter of the 
determination of the question of revocation, has power to make such 
determination. 


Other situations where general testimony from both the proponent 
and the contestant is permitted are on proof of a lost or destroyed will 
(discussed later in this article), and on questions of mutilation, interlinea- 
tions, and alterations. 


© Stuke v. Glaser, 223 Ill. 316, 79 N.E. 105 (1906). 

“ Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925). 

“Shepherd v. Yocum, 323 Ill. 328, 154 N.E. 156 (1926). 

* Oliver v. Oliver, 313 Ill. 612, 145 N.E. 123 (1924). The statute was amended by 
Act of June 30, 1925 to insert the word “forgery,” and that word has been in the statute 
ever since. Ill. Laws 1925, p. 609. 

“In re Estate of Holmberg, 400 Ill. 366, 81 N.E.2d 188 (1948); Research Hospital 
v. Continental Ill. Bank and T. Co., 352 Ill. 510, 186 N.E. 170 (1933). 
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Depositions 


Reference has been made to the testimony of the attesting witnesses. 
If they reside in the county in which the will is offered for probate, and are 
able to attend court, they must do so. *’ Their testimony is supposed to be 
taken in open court in the usual manner. ** If the witnesses reside outside 
of the county, or are unable to attend court, and can be found, then their 
testimony may be taken by deposition. 


In such case, a petition for issuance of a dedimus potestatem or com- 
mission must be filed, and notice of said petition given to all parties in 
interest. °° 


The determination that a deposition is going to be necessary should 
be made before filing the petition to probate. This makes it possible to file 
the petition for issuance of the dedimus at the same time as the petition to 
probate, and to give the same notice on each. 7° In most counties, forms for 
petition for issuance of a dedimus and for notice thereof are available. Fol- 
lowing the date set in the notice, an order for issuance of dedimus or 
commission is entered. 


The statute prescribes the officers before whom the deposition may be 
taken, and the procedure in connection therewith.** The deposition is 
taken on written interrogatories and cross-interrogatories. These, together 
with the original will or a photographic copy thereof are forwarded by the 
clerk to the commissioner to take the same, with instructions. When the 
deposition is returned, it is opened, and the testimony of the witness is 
given the same effect as if he testified in open court. 


Witness Unable to Testify 


But suppose that a witness is deceased, blind, mentally or physically 
incapable of testifying, or cannot be found. Section 74 of the Probate 
Act ” provides that in such case “the court may admit proof of the hand- 


“Section 70 of the Probate Act authorizes a court to fine and imprison any wit- 
ness to a will who, without a reasonable excuse, fails to appear and testify when 
summoned. Iti. Rev. Srat., c. 3, § 222 (1949). 

“In some counties where the judge has no regular reporter, the practice, in 
estates where there is no contest, is for the witnesses to fill out and swear to a printed 
form statement which contains all the testimony necessary to make a prima facie case. 
This is filed in the estate file. Usually the judge also requires the witnesses to testify 
orally, but no record is made of such testimony. 

“Tuy. Rev. Srat., c. 3, § 224 (1949). 

” This notice may be waived the same as the notice of hearing on the petition to 
robate. The form for Entry of Ayer and Waiver of Notice on Probate of 
Vill adopted by the Illinois County and Probate Judges’ Association (found in Horner, 

PROBATE se AND Estates § 59 (4th ed. 1940), and in general use downstate) has a 
phrase “consenting to the issuance of a commission” in re proof of the will. 

"Iti. Rev. Stat., c. 3, § 224 (1949). 

* Id, c. 3, § 226 (1941). 
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writing of the witness and such other secondary evidence as is admissible in 
a court of record to establish written contracts”; and upon the basis of such 
proof the court is authorized to proceed to admit the will to probate as 
though it had been proved by the witness in person. 


Under this section, proof of the genuineness of a witness’ signature is 
treated the same as his testimony on all material elements, when preceded 
by proof that the witness falls within the provisions of Section 74."° If 
both witnesses are deceased, or otherwise unavailable, proof of their respec- 
tive signatures, and of the signature of the testator on the proffered will, 
establishes prima facie the validity of the will, and on this testimony alone, 
the court must admit the will to probate. ** 


In these cases where the witness is unavailable because of death, in- 
competency, or the like, much attention is paid to the attestation clause and 
the wording thereof. Thus where the attestation clause recited that the 
testator had declared the instrument to be her will, the proof of the sig- 
natures of the two attesting witnesses was held sufficient to establish a prima 
facie case of due execution of the will, without any proof of the signature 
of the testator.** In another case, the failure of the attestation clause to 
state directly that the testator signed the will in the presence of the witnesses 
was the basis of objection to probate, where two of the three witnesses were 
dead, and the one living could not remember that the testator signed the will. 
However, the will was admitted to probate on the theory that taking the 
attestation clause as a whole, together with the proof of the genuineness of 
the signatures of testator and the two witnesses, there was sufficient proof. ” 


The ever present possibility of the testator outliving all the witnesses, 
or of the witnesses becoming unavailable for reasons other than death, makes 
advisable the use of a formal attestation clause, carefully drawn, in connec- 
tion with every will. Even if the witnesses are available, their memories grow 
dim and contradictory with time, and, as previously discussed, the attestation 
clause in such cases may make the prima facie case. "” 


In 1943 and 1945, Section 74 was amended so as to allow proof of hand- 
writing and other secondary evidence where a witness “. . . is in the military 
or naval service of the United States and is outside ais oitelanaiil United 
States, or is outside of the State of Illinois . . .”"* The latter phrase seems 


* Glos v. Schildbach, 344 Ill. 23, 176 N.E. 65 (1931). 

™ More v. More, 211 Ill. 268, 71 N.E. 988 (1904). 

* Elston v. Montgomery, 242 Ill. 348, 90 N.E. 3 (1909). 

* Norton v. Goodwine, 310 Ill. 490, 142 N-E. 171 (1924). 

*“Where the attestation clause to a will recites all the particulars of a good execu- 
tion it will always be prima facie evidence of the due execution of the will. Such 

oof will often prevail over testimony of the attesting witnesses which tends to show 

that some of the requisites were omitted.” Rupp v. Jones, 289 Ill. 596, 600, 124 N.E. 
560, 562 (1919); Brelie v. Wilkie, 373 Ill. 409, 26 N.E.2d 475 (1940). 

“Ill. Laws 1943, p. 12; Ill. Laws 1945, p. 1. 
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quite broad in permitting secondary proof wherever a witness is outside the 
State of Illinois. 

Protection from misuse of Section 74 was given in a proviso added 
with the amendment of 1945. This proviso states that in any proceeding, 
on motion of any heir, devisee, legatee, or person interested in a will, the 
court shall, or upon its own motion may, require that the deposition be 
taken of any such witness who can be found, who is mentally or physically 
capable of testifying, and who is not in the military or naval service of the 
United States and outside the continental United States. This gives the 
interested party who knows that the witness can be found, or that he is 
capable of testifying, the opportunity to require the taking of his testimony 
by deposition. 


LOST OR DESTROYED WILLS 


The probate of two types of wills presents peculiar problems. The 
first is that of a will which has been lost or unintentionally destroyed. There 
is no statutory provision to cover this situation, but for many years Illinois 
probate courts have admitted such wills to probate on satisfactory proof.” 
After a careful discussion which sketches the entire history of the probate of 
wills in Illinois, the Illinois Supreme Court in Bley v. Luebeck ® held that 
the limitations on proof found in the case of the admission to probate of a 
will which was in existence were not applicable to the case of the ad- 
mission of a lost or destroyed will. 

In the Bley decision, it was said that in the case of the probate of a lost 
or destroyed will, the probate court, in addition to having proof of the due 
execution of the will, the sanity of the testator (and any evidence of fraud, 
forgery, compulsion, or improper conduct) must also have proof that the 
will has been lost or destroyed, and that it was not revoked by the testator 
during his lifetime. As to these additional issues of loss or destruction, and 
absence of revocation, the evidence is not limited. Either the proponent or 
the contestant may offer any competent evidence on such issues. 


The petition to probate a lost or destroyed will must be worded dif- 
ferently from a petition to probate a will in existence. Since there is no 
statute stating what must be set forth, one can only carefully insert therein 
a statement of each element necessary to establish the will. A copy of the will, 
or of what the proponent contends the will to have been, must be filed 
with the petition, and statutory notice must be given to all heirs, devisees, 
and legatees. 

There is a presumption that a will which cannot be found has been 
revoked. To overcome this presumption it must usually be established by 


” The earliest case in the Illinois Supreme Court appears to be In the Matter of 
Page, 118 Ill. 576, 8 N.E. 852 (1886). 
“Bley v. Luebeck, 377 Ill. §0, 35 N.E.2d 334 (1941). 
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strong evidence that the will was in existence after the death of testator. ** 
In other respects as well, a high degree of proof is required to admit a lost 
or destroyed will to probate. There always exists the problem as to the 
contents of the will sought to be probated. Such contents have been estab- 
lished by carbon * or other copies, ** and by testimony of witnesses as to 
their recollections of the contents. * 


FOREIGN WILLS 


The other peculiar situation is that of the probate of a foreign will. 
Since the law of the situs governs title to real estate, for a will to affect title 
to real property in Illinois, it must be valid under the Illinois law. Illinois 
could require that every foreign will meet the same requirements as the will 
of an Illinois resident. Since 1829, when the first comprehensive statute on 
probate of wills was adopted, Illinois has shown a brotherly spirit—not only 
for other states of the Union, but even for foreign nations. If a foreign 
will had been “proven” according to the laws of the foreign state (which 
term means both a state of the Union and a foreign nation), and was accom- 
panied by a certificate that it was executed in accordance with the laws of 
the foreign state where executed, under Section 7 of the Act of July 1, 
1829, *° the same could be admitted to probate in Illinois and would be 
binding on property within the state. 


Our present Probate Act contains an entire article of six sections on 
Probate of Foreign Wills. ** This article is a revision and consolidation of 
certain sections of the former Wills Act and of the Uniform Foreign Probate 
Act, which had been in force prior to the adoption of the Probate Act of 
1939. The procedure for probate of a foreign will is the same as that for 
probate of a domestic will, except for manner of proof. 


A foreign will may be proved either by copy or by original proof 
of the foreign will in Illinois. If by copy, proof may be made in the fol- 
lowing manner: * 

1. If the will has been admitted to probate in a foreign state, by intro- 
ducing a duly authenticated copy of the will and the probate thereof; 


2. If the laws of the foreign state do not require a will to be probated, 
by introducing in evidence a duly authenticated copy of the will and a 


“St. Mary’s Home v. Dodge, 257 Ill. 518, 101 N.E. 46 (1913). But cf., In re Estate 
of Mitchell, 305 Ill. App. 289, 27 N.E.2d 606 (1st Dist. 1940) where a will (carbon copy) 
was admitted to probate where the original was destroyed during the life of the testator 
by an act which did not constitute revocation by destruction under the statute. 

* In re Estate of Mitchell, supra note 81. 

“In the Matter of Page, 118 Ill. 576, 8 N.E. 852 (1886). 

“Cassem v. Prindle, 258 Ill. 11, 101 N.E. 241 (1913). 

“Itt. Rev. Cope, p. 194, § 7 (1829). 

* Iu. Rev. Srat., c. 3, § § 237-241a (1949). 

"Id. § 239. 
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certificate of the legal custodian thereof that it is a true copy and that the 
will has become operative by the laws of the foreign state; 

3. As to a notarial will (from a state whose laws require notarial 
custody) by introducing a copy of the will authenticated by the notary en- 
titled to custody. 


If original proof of a foreign will is made in Illinois, the proponent has 
the choice of following any of three methods: ** 

1. A will executed outside of Illinois, but in accordance with the law of 
Illinois, may be proved in the same manner as proving wills executed in 
Illinois; 

2. A will executed in accordance with the law of the state where 
executed may be proved in the manner provided by law of state where 
executed; 

3. A will executed in accordance with law of state of testator’s 
domicile when executed may be proved in manner provided by law of 
such state. 


These are all subject to the same proviso found in connection with the 
proof of a domestic will—namely that probate shall not be had where there 
is proof of fraud, forgery, compulsion, or other improper conduct which in 
the opinion of the court is deemed sufficient to invalidate the will. 


The petition for probate of a foreign will follows the regular form, 
modified to fit the changed situation. The Illinois statute is very clear, and 
can be carefully followed without difficulty. 


Once the foreign will has been admitted to probate, the Illinois court 
may issue letters testamentary or letters of administration with the will an- 
nexed, or may, under certain circumstances waive the same and permit 
settlement of the estate without administration. *° In every other way, the 
admission to probate of a foreign will has the same effect as the admission 
of a domestic will. 


ISSUANCE OF LETTERS 


After a will has been admitted to probate, the court proceeds to direct 
that letters testamentary issue to the executor named, provided, of course, 
the executor is qualified to act as such. If the executor named is not quali- 
fied to act or if no executor is named, then letters of administration with 
the will annexed are issued to the person entitled to so act. The amount 
of the executor’s bond is fixed, and indication usually given as to the type of 
sureties (individual or corporate) desired. Section 151 of the Probate Act ® 


"Id. § 240. 
"Id. § 241. 
"Id. § 303. 
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fixes the minimum amount of the bond. Section 150 *' provides that security 
on a bond shall be waived, if the person is excused from giving same in the 
will, unless the court has cause to believe security necessary for reasons 
stated. 

The executor executes the bond, and also an oath—the forms for which 
are set out in Sections 154 and 81 of the Probate Act.®? When these are 
filed, letters testamentary issue. The executor can now start his administra- 
tion of the estate—in fact, he is at fault if he does not proceed immediately. 
His appointment, when made, dates back to the date of death. Even though 
the will may subsequently be set aside on a suit to contest the same, the 
executor’s acts are de jure until the letters issued to him are revoked. 


APPEAL 


Suppose the correctness of the order of the court admitting or denying 
probate is questioned—what then? Section 330 of the Probate Act ** allows 
an appeal to the circuit court by any person “who considers himself ag- 
grieved”. All that is required to take the appeal is to file an appeal bond in, 
and to have it approved by, the probate court, and to pay the costs and 
fees of the appeal, within twenty days after the entry of the order appealed 
from (or such further time, not to exceed sixty days from date of order 
as the court may allow on application made within the twenty days). The 
bond is for costs only. This right of appeal is purely statutory, and the pro- 
visions of the statute must be strictly complied with. * 

If a will is denied probate, the proponent must take an appeal to the 
circuit court, or he will lose his rights to assert any claim by virtue of the 
will. This is brought out forcefully in a very recent case in which a 
legatee named in a codicil failed to secure its admission to probate. An ap- 
peal was taken to the circuit court, but was dismissed without prejudice by 
the legatee before it was heard. Later the legatee filed a suit to contest the 
probate of a later codicil, and sought an order that the codicil naming him 
was valid and should be admitted to probate. The appellate court denied 
the relief sought, on the ground that the remedy of a person aggrieved 
by denial of probate of an instrument offered is by appeal to the circuit 
court; and that if no appeal is taken, the proponent cannot thereafter invoke 
the aid of a court of equity to vacate the order or procure the probate of 
the instrument. 

The contestant of a will who is defeated in the probate court has two 
chances to upset it. He may appeal to the circuit court from the order 


"Id. § 302. 

"Id. §§ 306, 233. 

"1d. § 484. 

™ McCormick v. Meisenheimer, 337 Ill. 65, 168 N.E. 685 (1929). 

“ Lowe Foundation v. Northern Trust Co., 342 Ill. App. 379, 96 N.E.2d 831 (Ist 
Dist. 1951). 
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allowing probate. And if beaten there, or if he has taken no such appeal, 
he may file a suit in equity to contest the will within nine months of the 
date it is admitted to probate. This right to contest the suit in equity, as 
previously pointed out, makes up for the restrictions placed upon the con- 
testant in the proof he is allowed to offer on the probate of the will. 


On appeal in the circuit court, the matter is heard de novo. Formerly, 
as heretofore discussed, in the circuit court the proponent was allowed to 
offer more evidence than in the probate court. This was changed by the 
1949 amendment to Section 69 of the Act.% Since that amendment the 
scope of proof possible in the probate court is the same as that on appeal 
in the circuit court, except that in the circuit court an authenticated tran- 
script of the testimony of the witnesses taken in the probate court may be 
introduced. ** On appeal, the circuit court does not take over the admin- 
istration of the estate. All that court can do is to remand the case with 
directions to admit or deny probate. ** 


From the circuit court, an appeal may be taken to the appellate or 
Supreme Court, the same as in other civil cases. If a freehold in real estate 
is disposed of in the will an appeal may be brought directly as in other 
civil cases to the Supreme Court. Otherwise the appeal goes to the appellate 
court 


The taking of an appeal from an order admitting a will to probate, and 
issuing letters testamentary, operates as a supersedeas. The effect of the 
appeal is to suspend the operation of the order entered by the probate 
court, and to deprive it of all jurisdiction in the estate except as to the ap- 
pointment of an administrator to collect, until such time as the remanding 
order of the circuit court may be filed. *° 


Most estates are routine, and in only a very small per cent is there any 
contest, or any question of the work of counsel. This fact tends to make 
the attorney careless, particularly since the average probate or county judge 
must, and does, rely entirely upon the attorney’s statements as to whether 
or not the law has been correctly followed. For these reasons, in this matter 
of opening an estate, as in few other situations in the practice of law, the re- 
sponsibility in most cases is up to counsel himself to see that he is the careful 
workman which he should be. If he does not hold himself to correct per- 
formance of every detail in each estate he handles, he will get by without 
trouble in most cases, but some day a title to real estate may be invalidated 
by his carelessness. Correct workmanship in every estate means no mistakes 
in the few where it really counts. 


* Tut. Rev. Srat., c. 3, § 221 (1949). 

” And such transcript establishes the prima facie case of proponent in the circuit 
court. See note 50, supra. 

* Voorhees v. Denny, 372 Ill. 78, 22 N.E.2d 677 (1939). 

” Ibid. 








RENUNCIATION OF A WILL BY THE 
SURVIVING SPOUSE 


BY MERRILL I. SCHNEBLY * 


RIGHT OF THE SURVIVING SPOUSE TO RENOUNCE-— 
SHARE OBTAINABLE ON RENUNCIATION 


WHEN A DECEDENT DIES TESTATE, the rights of his* surviving 
spouse in his estate under Illinois law are determined by the provisions of his 
will, unless the will is renounced by the surviving spouse in the manner pro- 
vided by statute. Whether or not the will contains a provision for the 
surviving spouse, dower is barred unless the will is renounced.* The sur- 
viving spouse, however, is entitled to the “award” of chattels and money 
provided by statute, * in the absence of a contrary provision in the will. ¢ 
The surviving spouse, moreover, is entitled to take as an heir her statutory 
share in any property of the testator not disposed of by the terms of the 
will, even though the will be not renounced. ° 


Accomplishing the Renunciation 


To accomplish a renunciation of the will the surviving spouse must file 
a written and signed instrument in the probate court, declaring such re- 
nunciation, within the limits of time set out in Section 17 of the Probate 
Act.* Where the surviving spouse is mentally incompetent to make an 


* MERRILL I. SCHNEBLY. A.B. 1911, J.D. 1913, University of Chicago; 
J.S.D. 1926, Yale University; professor of law, University of Illinois. 


* The rights of a surviving spouse are the same, whether such spouse be husband 
or wife. Since it is usually the wife who renounces, the pronouns “she” and “her” will 
be used in referring to the surviving spouse, and “he” and “his” in referring to the 
decedent. 

* Ini. Rev. Srat., c. 3, § 172 (1949). 

*Id. § 330. 

‘The award is barred by a devise to the surviving spouse “in lieu of all dower 
rights, and all other rights, interests and claims which she might have or claim in or to 
my estate, or any part thereof.” Cowdrey v. Hitchcock, 103 Ill. 262 (1882). 

* Ness v. Lunde, 394 Ill. 286, 68 N.E.2d 458 (1946); Tilton v. Tilton, 382 Ill. 426, 
47 N.E.2d 454 (1943); Elmore v. Carter, 289 Ill. 560, 124 N.E. 582 (1919); Sutton v. 
Read, 176 Ill. 69, 51 N.E. 801 (1898). In all cases cited the surviving widow was given 
a life estate in property, the fee in which was not disposed of by the will. The widow 
was entitled to take as an heir her interest in the fee. 

Even though the devise to the widow of a life estate was “in lieu of . . . any and 
all rights or interest she might have or claim in my estate, as heir, widow, or otherwise,” 
the widow was not required to elect between the provisions of the will and her claim 
as heir. Ness v. Lunde, supra; cf. Tilton v. Tilton, supra. 

* Ix. Rev. Srar., c. 3, § 169 (1949). The period allowed is ten months after probate 
of the will, with one exception. 
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election between the provisions of the will and her statutory share, renuncia- 
tion may be made by her conservator or guardian ad litem, pursuant to an 
order of the probate court. ’ 


Share of the Renouncing Spouse 


The share of the decedent’s estate to which the renouncing spouse is 
entitled is specified in Section 16 of the Probate Act. If there are descend- 
ants of the decedent, that share is “one-third of the personal estate and 
one-third of each parcel of real estate of which the testator died seized and 
in which the surviving spouse does not perfect his right to dower in the 
manner provided in Section 19 hereof.” If there are no surviving descend- 
ants of the decedent, the share of the renouncing spouse is one-half of the 
personal estate and one-half of each parcel of real estate, etc. 


The provisions set forth above have the effect of giving to the renounc- 
ing spouse an election with respect to the real property of the testator, to 
claim either dower or the fee interest of one-third or one-half, as above 
indicated. Ordinarily it would be to the advantage of the surviving spouse 
to take the fee interest rather than dower, since dower is only an 
estate for life in one-third of the realty.* If, however, the estate of the 
testator should be heavily indebted, it might be more advantageous to the 
surviving spouse to perfect dower in the real estate. By the terms of Sec- 
tion 16 of the Probate Act, the fee interest obtainable on renunciation is 
subject to “payment of all just claims” against the testator’s estate, while 
dower is free from the claims of creditors. ° 


It may be noted from a comparison of the provisions of Section 16 with 
the provisions of Section 11 that a renunciation does not always put the sur- 
viving spouse in the same position as though the testator had died intestate. 
If the decedent dies intestate leaving no descendants, no parent, brother, 
sister, or descendant of a brother or sister, the surviving spouse is entitled 
to all the real and personal estate. *° If, however, the decedent leaves a will, 
on renunciation thereof of the surviving spouse becomes entitled to only one- 
half of the real and personal property. Furthermore, the surviving spouse 
can take on renunciation only one-half the personal estate where the 
testator leaves no descendants but leaves a parent, brother, sister, etc., al- 
thought had the decedent died intestate under these circumstances the 
surviving spouse would have become entitled to all the personal property. * 


"In re Reighard’s Estate, 402 Ill. 364, 84 N.E.2d 345 (1949); Davis v. Mather, 309 
Ill. 284, 134 N.E. 209 (1923). See comment, 39 Ill. B. J. 342 (Feb. 1951). 

* Inu. Rev. Srat., c. 3, § 170 (1949), provides that a surviving spouse is “endowed” 
of a third part of all real estate, etc. “Endowed” refers to the common law concept 
of dower. 

* Sisk v. Smith, Adm’r., 1 Gilm. 503 (Hl. 1844). 

* Inu. Rev. Srart., c. 3, § 162 (1949). 

" )bid. 
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The fee interest allowed the renouncing spouse is restricted to property 
that the testator owned at the time of his death.** If the testator conveyed 
land in his lifetime without joinder of his wife, she is entitled to dower in 
such land, but cannot obtain a fee interest therein on renunciation of the 
will. 


Power of Decedent to Minimize Interest of Surviving Spouse 


Since the statutory share of the renouncing spouse is limited to property 
owned by the testator at the time of his death, it is within his power to 
minimize the interest that the surviving spouse can obtain upon a renuncia- 
tion, by disposing of property in his lifetime. The same situation exists in 
case of an intestacy, since the rights of the surviving spouse as an heir are 
restricted to property owned by the decedent at his death.** Bona fide 
gifts of personal property are valid against any claim on the part of the sur- 
viving spouse. *® As to real estate, a transfer thereof by the testator in his 
lifetime without consideration is valid as against a claim of the surviving 
spouse to a fee interest, although she is, of course, entitled to dower if she 
did not join in the conveyance. ** 

An irrevocable inter vivos trust by the terms of which the income is 
payable to the deceased spouse for his life, and the corpus is distributable at 
his death to the exclusion of the surviving widow, is valid as against any 
claim on the part of the widow to a fee interest, even though the trust was 
established for the very purpose of minimizing the interest obtainable by 
her. 7 

Where the inter vivos trust is revocable, the result in Illinois may be in 
doubt. In Smith v. Northern Trust Co., '* a husband created a trust of per- 
sonal property that included substantially everything that he owned. He 
reserved the income to himself for life, and so much of the principal as might 
be necessary to maintain him in his accustomed style of living; also, the 
power to revoke or amend the trust, and to approve investments by the 


* In. Rev. Srat., c. 3, § 168 (1949), gives the renouncing spouse one-third or one- 
half of “the personal estate” and one-third or one-half of “each parcel of real estate of 
which the testator died seized,” etc. As to real estate, therefore, the restriction is explicit; 
as to personalty it is implicit. 

* Blankenship v. Hall, 233 Ill. 116, 84 N.E. 192 (1908); cf. Weyer v. Barwell, 327 
Ill. 214, 158 N.E. 475 (1927). 

* Tu. Rev. Srat., c. 3, § 162 (1949). 

* Padfield v. Padfield, 78 Ill. 16 (1875); Haskell v. Art Institute of Chicago, 304 
Ill. App. 393, 26 N.E.2d 736 (1st Dist. 1940). 

* Blankenship v. Hall, 233 Ill. 116, 84 N.E. 192 (1908). It was held in this case that 
the gratuitous conveyance by the husband did not exclude his widow from the statutory 
“award” (now allowed by Probate Act, § 178). Such award became a lien on the land 
conveyed. The award was treated as a debt against the estate of the decedent, and 
the widow was entitled to the benefit of the provisions in the Statute of Frauds, § 10, 
in respect to fraudulent conveyances. 

* Patterson v. McClenathan, 296 Ill. 475, 129 N.E. 767 (1921). 

* 322 Ill. App. 168, 54 N.E.2d 75 (Ist Dist. 1944). 
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trustee. Provision was made for distribution of the corpus at his death to 
the exclusion of his wife. It was held that the trust was void as against the 
wife, on the ground that it left the husband in full control of the property. 
The widow was entitled to her award, and one-third of the personal estate 
included in the subject matter of the trust. 


Whether this decision is sound may be argued.*® No doubt an inter 
vivos trust can make such extensive reservations to the settlor that it has an 
effect closely approximating that of a will. While inter vivos trusts with 
extensive reservations to the settlor have been held valid in Illinois with 
respect to persons other than the surviving spouse, *° a more difficult ques- 
tion arises where her rights are involved. A decedent should not be able to 
minimize the rights of a surviving spouse by a transaction which has the 
substantial effect of a will, even though not required to be executed in con- 
formity with the Statute of Wills. ** 


Tax Consequences 


Whether it is advantageous for the surviving spouse to renounce the 
will can be determined only by a study of the comparative benefits of the 
provisions of the will and the statutory share obtainable through renuncia- 
tion. It may be remarked in this connection that under some circumstances 
a material reduction in the federal estate tax can be secured by means of a 
renunciation. Suppose e. g., that a testator devises all his property on trust to 
pay the net income therefrom to his widow for life, with remainder over at 
her death to his brothers and sisters. In case of a devise in this form, there is 
no marital deduction ** that can be claimed. The entire net estate is subject 
to the estate tax. If, however, the widow should renounce the will and claim 
her statutory share of the estate of the testator (one-half in this case, there 
being no descendants of the testator), the statutory share qualifies for the 
marital deduction. In the case of a large estate, the consequential reduction 
in the estate tax is substantial. There are, however, other factors to consider. 
There is the problem of the relative advantage to the widow of the income 
of the entire estate for life as against fee ownership of the statutory share; 
the question of the incidence of the estate tax as between the widow and 
other beneficiaries under the will, since in some cases it is possible that the 
estate tax may be apportioned between the widow and other beneficiaries; 
the increase in the estate tax upon the estate of the widow at her death that 
may result from inclusion in her estate of the statutory share; and the re- 


* Cf. Bergmann v. Foreman State Tr. & Sav. Bank, 273 ll. App. 408 (ist Dist. 
1934). 

* Bear v. Millikin Trust Co., 336 Ill. 366, 168 N.E. 349 (1929). 

*For an indication of the views of other courts, see: Kerwin v. Donaghy, 317 
Mass. 559, 59 N.E.2d 299 (1945); Krause v. Krause, 285 N.Y. 27, 32 N.E.2d 779 (1941); 
Newman v. Dore, 275 N.Y. 371, 9 N.E.2d 966 (1937). 

* On the marital deduction, see Miller, Estate Planning—Transfers by Will, [1949] 
Law Forum 76. 
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lationship between the widow and the persons who would benefit through 
her renunciation. If the trust provided in the will empowers the trustee, not 
only to pay income to the widow, but also to invade the principal for her 
benefit, the expediency of a renunciation should be studied with particular 


care. 
Make-up of the Statutory Share 


There remains for consideration the problem of the precise way in 
which the statutory share of the renouncing spouse is to be made up. So 
far as real estate is concerned, the statute is now specific upon the point. 
Section 16 of the Probate Act provides that the renouncing spouse shall be 
entitled to one-third or one-half of “each parcel of real estate of which the 
testator died seized.” This provision admits of but one meaning,—that the 
renouncing spouse acquires the statutory fee interest in each parcel of real 
estate owned by the testator at his death, without respect to how the will 
may undertake to dispose of the same. The share of the renouncing spouse 
cannot be made up out of residuary realty in order to benefit specific 
devisees. ?° 

It would seem that the law was probably the same before enactment of 
the Probate Act, even though there was some confusion in the language of 
the applicable statutory provisions then in force. Section 10 of the Dower 
Act * allowed the renouncing spouse a fee interest in “each parcel of real 
estate,” while Section 12 of the same act gave the renouncing spouse a fee 
interest in “all the real and personal estate.” In Dunshee v. Dunshee,** the 
court clearly expressed its opinion that the renouncing spouse took a fee 
interest in each parcel of real estate, and that “the loss occasioned to the 
devisees by the renunciation was equalized among them by the renunciation 
itself, as the widow could not elect to take as her portion any particular tract 
or tracts of land, and thus take more from one devisee than from another, 
but she became entitled, under the renunciation, only to the undivided one- 
half of the lands devised to each devisee.” 


The decision in Schaffenacker v. Beil ** is not inconsistent with the view 
above indicated. In that case the testator had devised all his property to his 
wife for life, with remainder in the whole to brothers and sisters. He left 
several parcels of real estate. In a partition suit brought by the renouncing 
widow against the brothers and sisters, the court held that it was proper for 
the commissioners in partition to set off the widow’s share to her “in a 
body,” and that they were not bound to include in her share any particular 
tract. Obviously this was not a case of a devise of different tracts to dif- 


* Gowling v. Gowling, 405 Ill. 165, 90 N.E.2d 188 (1950). 
*Tut. Rev. Srat., c. 41 (1937). 

* 263 Ill. 188, 194, 104 N.E. 1100, 1103 (1914). 

° 320 Ill. 31, 150 N.E. 333 (1926). 
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ferent persons. All the real estate was given to the same persons by the will, 
subject to the widow’s renounced life estate. 


As to the share of the renouncing spouse in the personalty, the problem 
is more difficult. The statute merely provides that the renouncing spouse 
shall take one-third or one-half “of the personal estate.” Clearly it could 
not have been the intent of the statute that the renouncing spouse should 
take a third or a half of each item of personalty. The fractional interest 
allowed her must be in terms of value of the entire personal estate. 


It has been held that the share of the renouncing spouse in the personal 
estate must be made up out of residuary personalty before resort is had to 
specific or pecuniary legacies. **_ In view of Section 50 of the Probate Act ** 
it might seem that all legacies should be abated proportionately to make up 
the share of the renouncing spouse. It has been the view of the Supreme 
Court, however, that this section was not intended to set up any new rule for 
abatement. *° Legacies are to be abated in the same manner as they would be 
abated for the purpose of paying debts. If the residuary estate is insufficient 
to make up the statutory share of the personalty, and it therefore becomes 
necessary to resort to personalty specifically bequeathed, it would appear 
clear that the specific legacies should abate pro rata. 


A strange deviation from the principles of abatement above stated ap- 
pears in Sueske v. Schofield:*° In that case the testator owned 1480 shares 
of stock in a corporation. By his will he gave 750 shares on trust for his 
widow for life, and after her death to her descendants, or her heirs; 370 
shares on trust for his mother for life, with remainder over; and 360 shares 
on trust for his sister for life, with remainder over. The widow renounced 
the will and claimed a half of the personal estate. The report of the case 
does not show what personal estate was left other than the corporate shares 
mentioned, but it appears to have been assumed that the widow was entitled 
to 740 shares of the stock, and that such number of shares should be taken 
from the trust of which she was life beneficiary. The primary question in 
the case was on the disposition of the ten shares remaining in the trust for the 
widow, and the opinion contains no explanation of the theory on which 
her statutory share was taken exclusively from this one trust. 

In Kane v. Schofield ** suit was brought by the father of the widow in 


* Kincaid v. Moore, 233 Ill. 584, 84 N.E. 633 (1908); Lewis v. Sedgwick, 223 Ill. 
213, 79 N.E. 14 (1906); Conant v. Elgin City Banking Co., 232 Ill. App. 156 (2d Dist. 
1924). 

**““When a surviving spouse of the testator renounces the will and the legacies to 
other persons are thereby diminished or increased in value, the probate court, upon 
settlement of the estate, shall abate from or add to the legacies in such a manner as to 
equalize proportionately the loss or advantage resulting therefrom.” Iti. Rev. Srat., c. 3, 
§ 202 (1949). 

* Lewis v. Sedgwick, 223 Ill. 213, 222, 79 N.E. 14, 17 (1906). 

» 376 Ill. 431, 34 N.E.2d 399 (1941). 

* 332 Ill. App. 505, 76 N.E.2d 216 (1st Dist. 1947). 
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the case above discussed, setting forth that the widow was fifty years of age 
and unmarried; that she had no descendants; and that he was her father and 
“only heir at law.” He sought a decree requiring the trustee to distribute 
the 740 shares of stock received by him among the three trusts in proportion 
to the numbers given in the will; and adjudicating that the trust for the 
benefit of the widow had terminated and that he as remainderman was en- 
titled to the corpus thereof. On the theory of the plaintiff in this case, 375 
shares of the stock should have been set aside for the trust created for the 
benefit of the widow and her descendants or heirs. To this extent the writer 
believes that the plaintiff's contention was sound, although he was clearly 
wrong in his contention that the remainder should be accelerated. *? The 
appellate court held, however, that it was proper to take the 740 shares to 
which the widow was entitled entirely from the trust created for her benefit 
for life. All that was said in justification of this procedure was that the 
trusts for the benefit of the mother and sister were “not of the same class as 
the remainder to the descendants or heirs of the widow.” 


It is difficult to understand what was meant by the explanation above 
quoted, unless it be that the court thought it could perceive an intent on 
the part of the testator to prefer his mother and sister over the descendants 
or heirs of his widow. Certainly there is little in the facts to justify such as 
inference. The decision in this case should probably be considered to de- 
pend upon the rather peculiar facts. 


EFFECT OF A RENUNCIATION—DISTORTION OF 
THE TESTAMENTARY SCHEME 


Every renunciation disturbs to some extent the testator’s scheme of dis- 
position. A surviving spouse will not ordinarily renounce the will unless by 
such renunciation she can acquire a more valuable interest. Generally, 
therefore, a renunciation will operate to diminish gifts to other persons con- 
tained in the will, by withdrawing from such gifts the amount of property 
necessary to make up the statutory share of the renouncing spouse. 


The renunciation and satisfaction of the statutory share of the renounc- 
ing spouse may, or may not, cause a distortion of the testamentary scheme. 
A “distortion” arises where the satisfaction of the statutory share affects 
other gifts of the will disproportionately. The problem of distortion differs 
somewhat according to whether the gift renounced is an absolute interest or 
an interest for life only. 


Distortion on Renunciation of an Absolute Interest 


In considering the problem of distortion in a case where the interest 
renounced by the surviving spouse is an absolute interest in property, two 
points must be borne in mind. One point is the way in which the statutory 


* See p. 408, infra. 
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share of the renouncing spouse is made up. ** The second point is the dis- 
position of that part of the renounced property not required to make up the 
statutory share. 


It seems to be the firmly established rule in Illinois that renounced 
property which has been given absolutely, unless sequestered, ** falls into the 
residue, whether it be real or personal property. ** Where the surviving 
spouse renounces a gift of land, the gift is neither a lapsed nor a void 
devise. ** Whatever may be the rule about lapsed or void devises, in this 
case the real property falls into the residue. Where, therefore, a tract of 
land is devised to the surviving spouse absolutely, and said gift is renounced, 
an undivided third or half interest in this tract will be taken to make up the 
statutory share, and the remaining undivided interest will fall into the residue 
in the absence of a sequestration. 


If a fractional interest in the property given to the surviving spouse 
absolutely is permitted to fall into the residue upon a renunciation, the 
residuary devisee or legatee may be compensated in greater or lesser degree 
for the loss of a part interest in any real estate included in the residue, and 
for the loss of personalty taken from the residue to make up the statutory 
share. The extent of this compensation will depend upon the facts of the 
particular case. It must be remembered that the will may give nothing to 
the surviving spouse absolutely, or may give only a small amount of 
property. 

Any specific devisee of land will lose either an undivided third or half 
of his gift, without compensation, unless he be assisted by the process of 
sequestration discussed hereinafter. ** A specific or pecuniary legatee may, 
or may not, lose as a result of the renunciation, depending on the particular 
circumstances. Since the statutory share in the personal estate is made up 
from the residuary personalty so far as possible, ** such legatees may suffer 
no loss whatsoever. 


Distortion on Renunciation of a Life Interest 


Where the renounced property is given to the surviving spouse for life 
only, with remainder over, a new factor enters into the problem of distortion. 
What disposition shall be made of the life interest of the renouncing spouse 
in that portion of the property not taken by her in satisfaction of her statu- 
tory share? Such interest does not fall into the residue. Either the 
remainder in the property must be accelerated (i. e., brought into immediate 
possession or enjoyment), or that portion of the property must be seques- 


*See p. 396, supra. 

*See p. 410, infra. 

* Dunshee v. Dunshee, 251 Ill. 405, 96 N.E. 298 (1911); Lewis v. Sedgwick, 223 Ill. 
213, 79 N.E. 14 (1906). : 
* Dunshee v. Dunshee, supra note 35. 
* See p. 410, infra. 
*See p. 396, supra. 
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tered for the life of the wife in accord with principles to be discussed 
hereinafter. *° 

Where the surviving spouse is given a life estate in all the property of 
the testator, and the remainder is given absolutely to one person, there can 
be no distortion upon a renunciation, since by hypothesis there is but one 
beneficiary under the will other than the surviving spouse. If the surviving 
spouse is given all the property for life, with remainder to two or more 
persons absolutely, in equal shares, a renunciation can cause no distortion, 
since all remaindermen will be affected in equal degree by the withdrawal of 
property to make up the statutory share. Nor is there a distortion where 
the remainder is given, one-third to A, and two-thirds to B. While B will 
lose twice as much as A by reason of the renunciation, he will lose the same 
proportion of his gift. 

Suppose, however, that a testator devises all his real estate to his widow 
for life, with remainder to A; that he gives pecuniary legacies to B and C, 
and that he gives the residue of his personalty to D. The widow renounces 
and claims her statutory share of one-third absolutely. As a result, A loses 
one-third of his interest in remainder. If there is sufficient residuary per- 
sonalty, B and C lose nothing. D is certain to lose some portion of the 
residuary personalty. If the remainder in the real estate should be acceler- 
ated, A might be more than compensated for his loss, since by acceleration 
he would acquire a present fee interest in two-thirds of the real estate, which 
interest might be worth more than a remainder in the whole. 


Suppose the further case in which a testator devises Blackacre to his 
widow for life, remainder to A; and devises Whiteacre to B absolutely. He 
dies leaving only the two tracts of land mentioned, and no personal estate. 
The widow renounces and claims her statutory share of one-third absolutely. 
A loses a third of his remainder in Blackacre, and B loses a third of his 
present fee in Whiteacre. Each loses, therefore, a third of his gift. At this 
point there is no distortion. If, however, A’s remainder in the two-thirds of 
Blackacre left after satisfaction of the statutory share should be accelerated, 
A might be more than compensated for his loss, while B would receive no 
compensation. 


ACCELERATION OF A FUTURE INTEREST WHERE NO 
DISTORTION AND NO MANIFESTATION OF 
CONTRARY INTENT 


Where the renounced interest is a life estate, followed by a future in- 
terest, on renunciation of the life estate by the surviving spouse the future 
interest will be accelerated, provided no distortion will result, and provided 
that the testator has not manifested a contrary intent. The term “accelera- 


*See p. 410, infra. 
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tion” as it is here used refers to the conversion of a future interest into a 
present estate, or to the moving of the future interest one step closer to 
present enjoyment. Where a life estate is limited to the surviving spouse, 
with a remainder in fee to A, acceleration would cause A’s remainder to 
become a present estate. Where a life estate is limited to the surviving 
spouse, with a remainder to A for life, and a remainder to B in fee, accelera- 
tion would cause A’s remainder for life to become a present life estate, and 
would move B’s remainder in fee one step closer to enjoyment in possession. 


Acceleration Where the Remainder is Vested 


Where a life estate in all property is given to the surviving spouse, and 
the whole remainder is limited to A, there is no distortion caused by a re- 
nunciation, nor would acceleration of the remainder cause a distortion. The 
remainder, therefore, is accelerated. Acceleration of the remainder in this 
situation undoubtedly accomplishes the intent of the testator in so far as his 
intent can be ascertained. If land is devised to one for life, with remainder 
to another, and the life tenant dies in the life of the testator, the interest 
limited in terms as a remainder comes into possession at the death of the 
testator as a present estate. *° There is no reason why there should not like- 
wise be acceleration where the life estate is renounced. In Slocum v. Haga- 
man, ** the court said: 


“The doctrine of acceleration proceeds upon the supposition, that, 
though the ulterior devise is in terms not to take effect in possession until 
the decease of the prior devisee, if tenant for life, yet that, in point of 
fact, it is to be read as a limitation of a remainder to take effect in 
every event which removes the prior estate out of the way . .. Whether 
the life estate is determined by a revocation, or by death, or by the 
renunciation of the widow, or by any other circumstance, which puts the 
life estate out of the way, the remainder takes effect, having been only 
postponed in order that the life estate might be given to the life tenant.” 


Where a life estate in all property of the testator is given to the sur- 
viving spouse, and the remainder is limited to ten persons in equal shares, 
no distortion occurs on renunciation, nor would acceleration of the remain- 
der cause a distortion. The remainder is accelerated. * 


A vested remainder will not be accelerated if the testator has manifested 
an intent opposed to acceleration. ** It would unduly prolong this discus- 
sion to consider the various forms of language that may suffice to show such 
intent. It may be remarked, however, that the mere fact that the remainder 


“Elliott v. Brintlinger, 376 Ill. 147, 33 N.E.2d 199 (1941); Jackson v. Knapp, 297 
Il). 213, 130 N.E. 524 (2921). 

176 Ill. 533, 539, 52 N.E. 332, 333 (1898). 

“Northern Trust Co. v. Wheaton, 249 Ill. 606, 94 N.E. 980 (1911). 

“Blatchford v. Newberry, 99 Ill. 11 (1880). 
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is limited “at” or “after” the “death” of the widow does not show an intent 
opposed to acceleration. ** 


Acceleration Where the Remainder Is Defeasibly Vested 


Suppose that a testator devises all his property to his widow for life, 
and on her death to A and B in equal shares, providing that if either A or B 
shall die in the life of the widow leaving children surviving, said children 
shall take the share of the deceased parent. The widow renounces. The 
remainder in this case is vested subject to divestiture by the executory devise 
over to the children of A and B. The remainder is not absolutely vested, 
as it was in the cases discussed in the preceding subsection, nor is it a con- 
tingent remainder. ** In the absence of a manifestation of contrary intent 
on the part of the testator, a defeasibly vested remainder is accelerated upon 
a renunciation if there would be no distortion. *¢ 


There remains the problem whether at the time the defeasibly vested 
remainder is accelerated the executory devise over is destroyed. This prob- 
lem is quite distinct from the problem of acceleration. The remainder can 
be accelerated without destroying the executory devise. To accelerate the 
remainder is merely to permit it to come into present enjoyment. The 
present estate created by the acceleration can be subject to the possibility of 
defeasance. 


The treatment of this problem in the Illinois cases is far from satisfac- 
tory. In some cases the problem appears to have been substantially ignored. 
In other cases it seems to have been assumed that an acceleration necessarily 
resulted in the destruction of the executory interest. 


In Slocum v. Hagaman*' the testator directed sale of all his property 
after the death of his widow, and division of the proceeds of sale among 
nephews and nieces, providing that if any nephew or niece should die before 
such division leaving children, said children should take the share of the 
deceased parent. The widow renounced. In a suit for partition it was held 
that the remainder to nephews and nieces was accelerated, and distribution 
to them was ordered. Nothing was said about the defeasible character of 
the remainder, and no provision was made for protection of the children of 
nephews and nieces who might die in the life of the widow. 


“See dissenting opinion of Dickey, J., in Blatchford v. Newberry, 99 Ill. 11, 65 
et seq. (1880); cf. Kern v. Kern, 293 Ill. 238, 127 N.E. 396 (1920). 

“See p. 408, infra. 

“Danz v. Danz, 373 Ill. 482, 26 N.E.2d 872 (1940); Hasemeier v. Welke, 309 Il. 
460, 141 N.E. 176 (1923); Sherman v. Flack, 283 Ill. 457, 119 N.E. 293 (1918); Slocum v. 
Hagaman, 176 Ill. 533, 52 N.E. 332 (1898). 

In Foreman Trust & Savings Bank v. Seelenfreund, 329 Ill. 546, 161 N.E. 88 (1928), 
acceleration was denied. If this decision is to be supported, it must be on the ground 
that the court considered the remainder to be a contingent remainder rather than a 
vested remainder subject to divestiture, or that it was able to perceive in the language 
of the will an intent opposed to acceleration. 

“ 176 Ill. 533, 52 N.E. 332 (1898). 
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In Sherman v. Flack * sale of land at the death of the widow was di- 
rected, with division of the proceeds among “my brothers and sisters or 
their heirs.” The widow renounced and claimed a half of the real estate. 
The brothers and sisters conveyed to the plaintiff, who brought suit for 
construction of the will. It was held that the plaintiff was entitled to an 
undivided half interest in the land. Again there was no discussion of the 
defeasibility of the remainder arising out of the words “or to their heirs.” 


In Hasemeier v. Welke * there was a devise to the widow for life, and 
at her death to the children of the testator “or in case of their death, then to 
the heirs of their body.” On renunciation of the widow, it was held that 
while the remainder was accelerated, so as to entitle the children to immedi- 
ate possession, the executory devise over to “the heirs of their body” was 
not destroyed. The children’s fee in possession was defeasible. Certainly 
this decision cannot be reconciled satisfactorily with Slocum v. Hagaman, 
and probably not with Sherman v. Flack. 


In Danz v. Danz * on limitations similar to those in Hasemeier v. Welke, 
supra, the court held, not only that the remainder was accelerated upon 
renunciation, but also that the executory interests were destroyed. Ap- 
parently the court thought that this was a necessary conclusion. The 
court’s apparent attempt to distinguish the case of Hasemeier v. Welke was 
not successful. 


No doubt the actual result of the decision in Danz v. Danz is desirable 
from one point of view. Where a remainder is limited after a life estate, 
without a condition precedent, but with a limitation over on a certain event, 
the remainder is usually construed to be vested subject to a divestiture on 
occurrence of the stipulated event, provided that such event shall occur dur- 
ing the continuance of the life estate.** If at termination of the life estate 
by death of the life tenant the stipulated event has not occurred, the re- 
mainder becomes an indefeasible present interest. This rule is founded on 
the belief that a conveyer would not normally intend the fee interest to be 
defeasible after it has come into actual possession. If the fee interest con- 
tinues to be defeasible after that time, the devisee of the fee is deprived of a 
considerable portion of the benefit of normal fee-simple ownership. He 
cannot safely invest money in improvements upon the land, and he cannot 
advantageously convey his defeasible interest. 


Renunciation is something that a testator provides for when he actually 
considers the possibility of its occurrence. Where no provision is made for 
a renunciation, it is fairly certain that the testator did not anticipate it. It 
is highly doubtful whether the testator, if he had considered the problem, 


8 283 Ill. 457, 119 N.E. 293 (1918). 

309 Ill. 460, 141 N.E. 176 (1923). 

© 373 Ill. 482, 26 N.E.2d 872 (1940). 

5 Baird v. Garman, 349 Ill. 597, 182 N.E. 739 (1932); Johnson v. Bolund, 343 Il. 
552, 175 N.E. 794 (1931). 
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would have desired his gift of the fee to be burdened with conditional 
limitations after arrival of the time for enjoyment in possession. Where the 
unforeseen event of renunciation has advanced the date for enjoyment of 
the fee in possession, it seems reasonable to hold that conditions of defeas- 
ance cease to be operative, just as they would have ceased to be operative 
had the life estate terminated by reason of the death of the life tenant, unless 
the will makes it clear that the testator intended the contrary. 


Acceleration Where the Remainder Is a Contingent Remainder 


Where a will devises a life estate to the surviving widow, with a gift “at 
the death of my wife” to children “then surviving,” the remainder would be 
deemed contingent by the usual rules of construction. The question may 
arise whether, prior to 1921, *? the renunciation of the widow, by eliminat- 
ing the life estate, destroyed the contingent remainder. 

In Wakefieid v. Wakefield ® it was held that renunciation did not 
destroy the contingent remainder. No adequate reason for this conclusion 
was stated in the opinion, but the result is, nevertheless, sound. If the effect 
of renunciation is to eliminate the life estate retroactively, and to create the 
same situation that would have existed had no life estate been devised, then 
the future interest created is not a remainder, but an executory devise, and 
as such is indestructible. 

In Schaffenacker v. Beil ** it was asserted that renunciation did not ex- 
tinguish the life estate of the renouncing spouse where contingent remainders 
were limited; that equity in such a case would sequester the “life estate.” 
If this theory be deemed acceptable, then, the life estate not being extin- 
guished, the contingent remainder is not destroyed. It may be doubted, 
however, if sequestration of the “life estate” of the renouncing spouse is a 
correct description of what equity does in these cases. °° 

Since the passage of the statute making contingent remainders indestruc- 
tible, the problem discussed can arise only where the renunciation occurred 
prior to 1921. °° 

According to the Illinois decisions, a contingent remainder cannot be 
accelerated. This rule is based on the assumption that acceleration prior to 
the fulfillment of the condition as expressed would defeat the intent of the 
testator. In Schaffenacker v. Beil, supra, the testator devised to his widow 
for life, remainder to “all my brothers and sisters I may leave living at the 
death of my said wife.” The widow renounced. It was held that the re- 
mainder could not be accelerated because it could not be ascertained until 


* The statute making contingent remainders indestructible became effective in that 
year. Iu. Rev. Srar., c. 30, § 40 (1921). 

*° 256 Lil. 296, 100 N.E. 275 (1912). 

320 Ill. 31, 150 N.E. 333 (1926). 

“See p. 410, infra. 

* See note 52, supra. 
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death of the widow who would be entitled to take. Denial of acceleration 
meant that the brothers and sisters of the testator living at the time of the 
renunciation were not entitled to enjoyment in possession. In Campbell v. 
Campbell *" the same decision was reached on similar facts. 


In Sueske v. Schofield ** the testator gave shares of stock on trust for 
his widow for life, and on her death to “her descendants, if she has any, per 
stirpes, and in the event of her death leaving no descendants, to her lawful 
heirs.” On renunciation of the widow it was held that the remainder was 
contingent, and could not, therefore, be accelerated. 


The decisions above cited show that the Illinois Supreme Court has been 
insistent upon the proposition that a contingent remainder cannot be ac- 
celerated, *® and that for the purpose of this rule the ordinary tests for deter- 
mining the character of the remainder have been applied. 


Despite the authority above cited, it may be doubted whether it should 
be held unqualifiedly that a contingent remainder cannot be accelerated. It 
has been suggested heretofore that renunciation is not anticipated by the 
testator in the usual instance. Had the testator anticipated a renunciation, 
he might have omitted the condition precedent that makes the remainder 
contingent in character. In such a case as Schaffenacker v. Beil, supra, it is 
highly doubtful whether a testator who had the possibility of renunciation 
in mind would have limited the remainder to his brothers and sisters living 
at the death of his widow, since this condition of survival would likely de- 
prive his brothers and sisters living at his own death of the greater part of 
the benefit of the gift. All such brothers and sisters might predecease the 
widow. 


In a case such as Sueske v. Schofield, supra, where the remainder was 
limited to descendants or heirs of the widow, who had no descendants at the 
death of the testator, there is ample justification for the refusal to accelerate. 
The obvious intent of the testator was to benefit descendants born to the 
widow after his own death, or to benefit such persons as might be ascertained 
as her heirs at her death. Acceleration in such a case is impossible without 
defeating the clear intent of the testator. 


If the remainder after the renounced life estate is subject to a condition 
precedent that the remainderman attain a stipulated age, the remainder 
ought not to be accelerated before that age has been attained. Such a case 
may reasonably be distinguished from a case in which the condition pre- 
cedent is survival of the remainderman at the death of the widow, as in 


380 Ill. 22, 42 N.E.2d 547 (1942). 

58 376 Ill. 431, 34 N.E.2d 399 (1941); same case, sub nom. Kane v. Schofield, 332 
Ill. Az. 505, 76 N.E.2d 216 (ist Dist. 1947). 

* Blatchford v. Newberry, 99 Ill. 11 (1880) has often been cited as authority for 
the same proposition, but it appears clear that the decision was not put on this ground, 
but rather on the ground that certain provisions in the will showed that acceleration 
would defeat the intent of the testator. 








410 ADMINISTRATION OF ESTATES [Vor. 1951 


Schaffenacker v. Beil, supra. The condition precedent with respect to age 
might well have been imposed by the testator even if he had anticipated the 
renunciation. 


In determining the general policy that should be followed in respect 
to acceleration of contingent remainders, it must be borne in mind that ac- 
cording to the Illinois authorities a remainder vested subject to defeasance 
may be accelerated, and the executory interest limited in defeasance thereof 
may be destroyed. ® Whether a remainder is a contingent remainder, or a 
remainder vested subject to defeasance, may depend upon a mere matter of a 
choice of words by the testator. Acceleration ought not to depend upon an 
accidental choice of language. 

Suppose that a testator devises to his widow for life, and after her 
death to A in fee, but if A shall die before the widow, then to B. The 
widow renounces. The remainder being vested subject to defeasance, under 
the authorities cited in the preceding section, the remainder is accelerated, 
and probably the executory devise over to B is destroyed. Suppose, how- 
ever, that the testator devises to his widow for life, and after her death to A 
in fee if he shall survive the widow, and if he shall not survive her, then to B. 
Again the widow renounces. Now, by the usual rules of construction, the 
remainders are alternative contingent remainders. They cannot be ac- 
celerated according to the authorities cited above. The limitation to B is 
not destroyed. 


The two forms of language suggested in the preceding paragraph would 
seem to a layman, and possibly to many lawyers, to mean the same thing. 
Which form of language is used is probably a matter of chance. The writer 
believes, therefore, that there should be no unqualified rule that a contingent 
remainder cannot be accelerated. Such a remainder should be accelerated 
wherever acceleration would not defeat the desire that it may reasonably 
be assumed the testator would have had if he had taken thought of the 
possibility of renunciation. 


SEQUESTRATION OF RENOUNCED PROPERTY 


Meaning of the Term “Sequestration” 


Sequestration of property, as that term is used here, signifies the seizure 
of the property by a court of equity, and its application to minimize the 
losses resulting from renunciation of the surviving spouse. Sequestration 
operates to deflect the normal course of devolution. It usually, but not 
always, involves the creation of a trust of the property under the manage- 
ment of a trustee appointed by the court of chancery. Where the surviving 
spouse has renounced the will, under certain circumstances the renounced 


“See p. 406, supra. 
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property may be sequestered by the court of chancery for one of the 
particular purposes hereinafter discussed. 

Where the renouncing spouse is given a life interest in property by 
the terms of the will, it has been said that the renounced “life estate” may 
be sequestered under appropriate circumstances. *' It would seem, however, 
that on a renunciation in such a situation the life estate given the renouncing 
spouse is extinguished. ** If this be the proper view, that estate cannot be 
“sequestered.” It would seem that it is the fee in the property that is 
sequestered. The fee is taken over by a trustee appointed by the court, to 
hold for the period of the life of the renouncing spouse, or until the purpose 
of sequestration shall have been accomplished. 


Provisions of the Probate Act, Section 50 


The Probate Act, Section 50, ** reads as follows: 
“When a surviving spouse of the testator renounces the will and the 
legacies to other persons are thereby diminished or increased in value, 
the probate court, upon settlement of the estate, shall abate from or add 
to the legacies in such a manner as to equalize proportionately the loss 
or advantage resulting therefrom.” 


This provision, in the form of a direction to the probate court, requires 
equalization of legacies only. In the absence of an express provision in the 
will the executor has no interest in the real estate of the testator. The pro- 
bate court, therefore, would not ordinarily have any power to attempt an 
equalization as between legacies and devises. That this particular provision 
gives to devisees who have lost a portion of their gifts through renunciation 
no claim against legatees, was the holding in Dunshee v. Dunshee. ** 


No particular method for effecting equalization is prescribed in the 
statute. Since the statute makes no express distinction as among the various 
classes of legacies, the inference might be drawn that the loss occasioned by 
renunciation is to be apportioned among all legatees in proportion to the 
amounts of their legacies.. It was held, however, in Lewis v. Sedgwick * 
that it was not the intent of the statute to establish a new rule for abatement 
of legacies; the widow’s statutory share of the personalty should be made up 
out of the residuary personalty so far as possible, without contribution from 
specific legatees. ** 


" Schaffenacker v. Beil, 320 Ill. 31, 40, 150 N.E. 333, 336 (1926). 

“Extinguishment of the life estate by the renunciation is the usual explanation 
stated for acceleration of the remainder in cases where there is no sequestration. See 
Northern Trust Co. v. Wheaton, 249 Ill. 606, 614 et seq., 94 N.E. 980, 983, 984 (1911); 
Slocum v. Hagaman, 176 Ill. 533, 538, 539, 52 N.E. 332, 333 (1898); 3 Sumes, Law or 
Future Interests § 761 (1936). 

“Tui. Rev. Srat., c. 3, § 202 (1949). 

“ 263 Ill. 188, 104 N.E. 1100 (1914). 

* 223 Ill. 213, 79 N.E. 14 (1906). 

“See discussion of manner in which the statutory share of the renouncing spouse 
is made up, p. 396, supra. 
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This provision of the Probate Act indicates a legislative policy favoring 
equalization of the losses that may result from a renunciation. It is, however, 
a provision of very limited scope, since it authorizes such equalization only 
as among legatees, and only by a proceeding in the probate court. This 
provision does not qualify in any degree the power that a court of chancery 
has in the absence of statute to sequester property for the purpose of equaliz- 
ing losses due to a renunciation. * 


Sequestration to Correct Distortion 


The distortion that a renunciation may cause in the testamentary scheme 
of a will has been discussed earlier in this article. ** It is a well settled prin- 
ciple that equity may sequester property renounced by the surviving spouse, 
and apply it for the purposes of minimizing and correcting the distortion 
that arises from a renunciation. The interest renounced by the surviving 
spouse may be an absolute interest in real or personal property, or only a 
life interest therein. It may be a legal interest, or an equitable interest under 
a trust. 


The procedure employed in a sequestration differs according to whether 
the renounced interest is an absolute interest or a life interest. If the re- 
nounced interest is an absolute interest, the court of chancery may divide 
the sequestered property among the disappointed legatees and devisees in 
such manner as to compensate them in proportion for their losses. 


In Pace v. Pace * the testator had three eighty-acre tracts of land of 
equal value. He devised one tract to his widow; another, to an illegitimate 
son; and he gave the residue of his estate, which included the third tract, to 
his brothers and sisters. The widow renounced the will and claimed a half 
of the property absolutely. In a suit for partition it was held that the half 
of the eighty-acre tract devised to the widow, left after satisfaction of her 
statutory share, should be applied to compensate the illegitimate son for the 
half of his tract taken to satisfy in part the statutory claim; and that the 
partition should be made on this basis. The son as a specific devisee was en- 
titled to have his loss made good in full before the residuary legatees could 
claim anything in the way of compensation. 


The distortion caused by the renunciation in this case is apparent upon 
reference to the rules discussed earlier in the article.7° In the absence of a 
sequestration the half of the tract devised to the widow and not required for 
satisfaction of her statutory share would fall into the residue. Thus, the 
residuary devisees and legatees would be compensated in large degree for 


* See Dunshee v. Dunshee, 263 Ill. 188, 194-196, 104 N.FE. 1100, 1103 (1914). 
“See p. 402, supra. 

271 Ill. 114, 110 N.E. 878 (1915). 

See pp. 396, 402, supra. 
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their losses, while the son, a specific devisee, would receive no compensation. 
Such a result would effect a substantial distortion in the testamentary scheme. 


The doctrine of sequestration as applied in the Pace case required the 
transfer of a half interest in the renounced property to another devisee to 
compensate him for his loss. In this situation sequestration did not require 
establishment of a trust. 


The decision in the Pace case adopts the rule that, in a sequestration 
of property to compensate for the losses of a renunciation, a specific devisee 
must be compensated in full before a residuary devisee or legatee can claim 
compensation. The case does not, however, decide that there can never be 
sequestration for the benefit of a residuary devisee or legatee. 


Where property is given absolutely to the renouncing spouse, and the 
circumstances are such that the statutory share can be a up without 
taking anything from anyone other than ‘the residuary devisee and legatee, 
sequestration is not necessary. Any renounced interest not required to make 
up the statutory share will fall into the residue. ™ 


Where a life interest is given to the surviving spouse, and said interest is 
renounced, if the renunciation produces a distortion in the testamentary 
scheme, or if acceleration of the remainder would have that effect, then the 
remainder is not accelerated. The property in which the life interest is 
given is sequestered in equity. Whether the remainder is vested absolutely, 
vested defeasibly, or is contingent, is immaterial. 


In this situation the sequestration process must involve the creation of 
a trust of the property under management of a trustee appointed by the 
court, and the application of the income of the property to compensate dis- 
appointed devisees and legatees. ** The trust thus created may continue for 
the entire life of the renouncing spouse. If, however, full compensation can 
be made to disappointed devisees and legatees within a shorter period, then 
the sequestration should come to an end when its purposes have been ac- 
complished. When the purposes of sequestration have been accomplished 
within the life of the renouncing spouse, the remainder should be accelerated 
if acceleration is permitted by the rules previously discussed. ** If accelera- 
tion is not permissible under the rules mentioned, then sequestration must 
continue for the purpose set forth on page 415. 


In applying the income from the sequestered property to compensate 
disappointed devisees and legatees, the exact loss suffered by each must be 
calculated. Account must be taken of the rule that a residuary devisee or 
legatee is not entitled to compensation until devisees and legatees of priority 


"See p. 402, supra. 

* See Schaffenacker v. Beil, 320 Ill. 31, 40, 41, 150 N.E. 333, 336 (1926); Wakefield 
v. Wakefield, 256 Ill. 296, 100 N.E. 275 (1912). 
“See p. 404, supra. 
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status have been compensated in full. Certainly a residuary devisee or 
legatee ought to be entitled to the benefits of a sequestration after devisees 
and legatees of priority status have been satisfied. ’* He ought to be pre- 
ferred over the remainderman of the renounced property. It should be 
remembered that the residuary donee may in fact have been the primary 
object of the testator’s regard. 


There is no decision in Illinois that illustrates clearly and in detail the 
application of the doctrine of sequestration to correct a distortion where the 
interest given the surviving spouse is a life estate only, although several 
cases have recognized the doctrine as applicable. *° 


The case of Sueske v. Schofield ™ has been discussed earlier.*’ In that 
case a testator who owned 1480 shares of corporate stock divided the same 
among three trusts. One trust, of 750 shares, was for the widow for life, 
and after her death to her descendants or heirs. On renunciation the widow 
became entitled to a half of the personalty of the testator. It was held that 
she was entitled to 740 shares of the stock, and that such number of shares 
should be taken from the trust created for her benefit for life. The error in 
making up the statutory share of the widow in this manner has been dis- 
cussed. The statutory share should have been made up from the residuary 
personalty so far as sufficient for the purpose. If the residuary personalty 
was insufficient, then the deficiency should have been made up by taking the 
required number of shares of stock, taking from each of the three trusts a 
proportionate number, and the balance of the shares remaining in the trust 
for the widow for life should have been sequestered and the income there- 
from during her life should have been applied to compensate disappointed 
beneficiaries under the other trusts. 


In some cases the distortion involved may be so small that it would not 
be justifiable to set in motion the rather complicated machinery of a seques- 
tration. Suppose a gift to the widow for life, remainder to A in fee, but if 
A shall die before the widow, then to B. The widow renounces. If the re- 
mainder to A is accelerated, and if the executory devise to B is not destroyed, 
A receives a present estate in the portion of the property not required to 
make up the statutory share, and may be more than compensated for his 
loss. B, on the other hand, is not compensated at all. The distortion in this 
situation may not be sufficient to warrant a sequestration. 


In some Illinois decisions sequestration has apparently not been con- 


“Such was apparently the view of the court in Conant v. Elgin City Banking Co., 
232 Ill. App. 156 (2d Dist. 1924). 

* Conant v. Elgin City Banking Co., note 74, supra; see Schaffenacker v. Beil, 320 
Ill. 31, 40, 150 N.E. 333, 336 (1926); Wakefield v. Wakefield, 256 Ill, 296, 300, 100 N.E. 
275, 276 (1912). 

* 376 Ul. 431, 34 N.E.2d 399 (1941); Same case sub nom. Kane v. Schofield, 332 
ll. App. 505, 76 N.E.2d 216 (1st Dist. 1947). 
"See p. 401, supra. 
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sidered, although there was a substantial distortion as a result of the renuncia- 
tion. ® Cases involving distortion sufficient to justify sequestration must be 
far more common than the reported cases would indicate. 


Sequestration to Minimize Depletion Where There Is No Distortion 


Where property is given to the renouncing spouse absolutely, no seques- 
tration is necessary unless there is a distortion to be corrected. Usually, 
however, there will be a distortion in this situation. Since the renounced 
property falls into the residue, that fact in itself is likely to cause a distortion, 
since it compensates the residuary devisee and legatee in some measure, while 
specific devisees are not compensated. If, however, no distortion occurs, 
there is no need for sequestration. 


Where property is given the renouncing spouse for life only, it is quite 
possible that there will be no distortion upon a renunciation. If the whole 
estate of the testator is given to the renouncing spouse for life, with remain- 
der over, a renunciation causes no distortion in the testamentary scheme, 
although it does deplete the remainder interest. If, in such a case, the re- 
mainder is absolutely or defeasibly vested, it should be accelerated, as 
acceleration cannot cause a distortion. *® 


If the remainder is a contingent remainder, it has been held in Illinois 
that it cannot be accelerated *° even though no distortion is involved. In 
this instance equity must sequester the property for the life of the renounc- 
ing spouse, and accumulate the income therefrom to compensate the persons 
who shall ultimately become entitled to the property. ** In this manner such 
persons will be compensated in some degree for the depletion in the amount 
of the property due to the renunciation and election to take the statutory 
share. In this situation there is no reasonable alternative to sequestration. If 
the gift to the renouncing spouse for life is a specific gift, or a pecuniary 
legacy, it could not reasonably be permitted to fall into the residue for the 
life of the renouncing spouse. If the gift to the renouncing spouse for life 
is a gift of the residue itself, it could not reasonably be held that there is an 
intestacy for the life of the renouncing spouse. Surely the persons ulti- 
mately entitled to the remainder should be preferred over the residuary 
devisee and legatee, or the heir at law, in this situation. Sequestration is 
not in this instance for the purpose of correcting a distortion, since by 
hypothesis none exists; sequestration is the natural result of the impossibility 
of accelerating the contingent remainder. 


* FE. g., Kincaid v. Moore, 233 Ill. 584, 84 N.E. 633 (1908); Kern v. Kern, 293 Il. 
238, 127 N.E. 396 (1920). 

"See pp. 405, 406, supra. 

“See p. 408, supra. 

™ Campbell v. Campbell, 380 Ill. 22, 42 N.E.2d 547 (1942); Sueske v. Schofield, 376 
Tl. 431, 34 NF2d 399 (1941); Schaffenacker v. Beil, 320 Ill. 31, 150 N.E. 333 (1926); 
Wakefield v. Wakefield, 256 Ill. 296, 100 N.E. 275 (1912). 











































WILL CONTESTS 


BY WAYNE H. DYER* 


NATURE OF THE ACTION 


IT HAS BEEN SAID that the purpose of probate is to establish a will, 
while the purpose of a will contest is to defeat it.’ The right to contest a 
will is a remedy granted by statute which is in addition to, and much broader 
than, the right to oppose the admission of the will to probate. The right 
does not exist unless the will has been previously admitted to probate, * 
and the action is a direct attack upon the order of probate. 


Will contests are an anomaly in the law. In such actions it is possible 
for the circuit court to completely re-try an issue which has already been 
decided by the probate court in litigation between the same parties.‘ The 
doctrine of res judicata has no application.* Although a will contest is said 
to be a direct attack on the order of the probate court, there is also another 
direct attack provided by statute, viz., appeal to the circuit court, and from 
there to the appellate or Supreme Court.* Consequently an issue may be 
tried in the probate court on the hearing on the admission of the will to 
probate, retried de novo on appeal to the circuit court, and reviewed in the 
appellate or Supreme Court. If this procedure results in sustaining the will, 
the issue may again be tried in the circuit court in a new action and again 
reviewed in the appellate or supreme court. The result is that the circuit 
court and the court of review may decide the issue one way in the first 
litigation and exactly the opposite in the second.‘ Another unusual con- 


* WAYNE H. DYER. LL.B 1902, University of Michigan; member of the 
firm of Dyer & Dyer, Kankakee, Ill. The writer acknowledges valuable 
assistance from the article appearing in 39 Illinois Bar Journal 319 en- 
titled “How to Prosecute and Defend a Will Contest,” by Thomas J. 
Welch, and from his son and partner, Wayne P. Dyer, A.B. 1938, 
J.D. 1948, University of Illinois. 


* McCutiocu, Iturwors Law or Witt Contests, 9 (1929). 

* Kula v. Sitkowski, 395 Ill. 167, 69 N.E.2d 688 (1946); Shelby Loan & Trust Co. v. 
Milligan, 372 Il. 397, 24 N.E.2d 157 (1939). 

* Dibble v. Winter, 247 Ill. 243, 93 N.E. 145 (1910). 

‘But not all issues which can be tried in will contests can be litigated on the pro- 
bate of the will, and much of the evidence which can be adduced in a will contest is 
inadmissible in the probate court. Oliver v. Oliver, 313 Ill. 612, 145 N.E. 123 (1924). 
See Stephens, Opening the Estate, supra p. 376. 

‘ Buer er v. Buerger, 317 Ill. 401, 148 NE. 274 (1925). 

*Iux. Rev. Srat., c. 3, § 484; c. 110, § 199; c. 37, § 32 (1949). 

* See, e.g., Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925), and Wunderlich 
v. Buerger, 287 Ill. 440, 122 N.E. 827 (1919); Oliver v. Oliver, 340 Ill. 445, 172 NE. 
917 (1930), and Oliver v. Oliver, 313 Ill. 612, 145 N.E. 123 (1924). 
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WILL CONTESTS 417 
sequence is that the Supreme Court or appellate court may decide an issue 
on appeal from the order of probate, and the circuit court, or circuit court 
jury, may decide the same issue differently in a later will contest. If no fur- 
ther appeal is taken, the judgment of the circuit court prevails, and that of 
the court of review no longer has any practical effect. 


Will contests, as such, did not exist at common law. The validity of 
wills devising real estate was decided incidentally in controversies involving 
title to the land devised.* In each such proceeding the devisee, or those 
claiming through him, was compelled to prove the will anew, so that there 
was, in a sense, a separate will contest every time the will was offered in 
evidence. ® Jurisdiction over the probate of wills of personal property was 
vested in the ecclesiastical courts. Wills could be proven in an ex parte 
proceeding known as probate “in common form.” The executor of a will so 
proven might later be required by any person interested to prove it again 
in a proceeding inter partes known as probate “in solemn form.” In the 
latter type of probate all interested parties were notified.*° Probate “in 
solemn form” was the forerunner of the modern will contest. 


The right to contest a will is now purely statutory and does not fall 
under the general equity power of the courts. ’* Being statutory, it is not 
a vested right. ** The legislature, if it saw fit, could abrogate all provisions 
of our statutes authorizing such contests. * 


Since the action is purely statutory, the rules in this state are peculiarly 
those established by the Illinois legislature as interpreted by the Illinois 
courts. ‘* For this reason it is believed that the scope of this article should 
be confined to the Illinois law, and no foreign citations will be used except 
where no Illinois decisions are found in point. 


VENUE 


The venue for a suit to contest a will is in the county where the will 
was admitted to probate. This is true even though the testator’s property is 
situated in another county. ** Thus it is apparent that venue ultimately de- 
pends upon the statutory provision designating the county of probate. This 


*Luther v. Luther, 122 Ill. 558, 13 N.E. 166 (1887). 

* Research Hospital v. Continental Bank, 352 Ill. 510, 186 N.E. 170 (1933); Dibble 
v. Winter, 247 Ill. 243, 93 N.E. 145 (1910). 

* Luther v. Luther, 122 Ill. 558, 13 N.E. 166 (1887). 

“Dibble v. Winter, 247 Ill. 243, 93 N.E. 145 (1910). 

™McCreery v. Bartholf, 305 Ill. 325, 137 N.E. 242 (1922); Lewark v. Dodd, 288 
Ill. 80, 123 N.E. 260 (1919). 

* Dibble v. Winter, 247 Ill. 243, 93 N.E. 145 (1910). 

“Dibble v. Winter, supra note 13; Selden v. Illinois T. and S. Bank, 239 Ill. 67, 
87 N.E. 860 (1909); Sharp v. Sharp, 213 Ill. 332, 72 N.E. 1058 (1904). 

“Dibble v. Winter, supra note 13. 
“Iii. Rev. Srat., c. 3, § 242 (1949). 
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provision specifies that probate shall be in the county where the testator’s 
mansion house is situated, or, if he has no mansion house in the state, in the 
county where he has a known place of residence. If he has neither a man- 
sion house nor known place of residence in the state, the county of probate 
is the one wherein the greater portion of his real estate is located. If he has 
neither mansion house, place of residence, nor real estate in the state, venue 
is in the county where the greater part of his personal estate is located at 
the time of his death. 1” 


JURISDICTION 


The statute vests original jurisdiction over actions to contest wills in 
the circuit court of the county in which the will was admitted to probate. ** 
In Cook County the Superior Court of Cook County has concurrent jurisdic- 
tion with the circuit court.’° This jurisdiction includes will contests. ° 


City, village, and town courts have concurrent jurisdiction with the 
circuit court in the municipalities where they are established “in all cases in 
law and chancery, and also all statutory proceedings.” ** The Supreme 
Court held in Ravenscroft v. Stull, ** that such jurisdiction extends to will 
contests. It is far from clear, however, what fact situations will invoke the 
jurisdiction of these courts. In the Ravenscroft case, it appeared that the 
will devised real estate located in the city where the court was established, 
but the opinion does not disclose any other fact relating either the will, or 
the contest thereof, to the city in question. It is believed a minimum juris- 
dictional requirement is that the municipality be located in the county of 
probate. ** Under the present form of the statute conferring jurisdiction 
on city, village, and town courts, it seems reasonable also to conclude that 
these courts do not have venue unless the probate court in which the will 
was admitted to probate is physically situated within the municipality, since 
the statute provides that for the purpose of determining venue in such 
courts, the municipality shall be regarded as a county, and the court shall 
be regarded as the circuit court of such county.** The conclusion neces- 
sarily resulting from this statute would appear to be that where a will is 
admitted to probate in a court located in the county seat, the city court 
of another city in the county would have no venue to entertain a will con- 


Id. § 206. 
* 1d. § 242. 
* Til. Const. Art. VI, § § 23, 24; Inn. Rev. Srat., c. 37, § 72.25 (1949); Simmons v. 
Hefter, 308 Ill. 292, 139 N.E. 404 (1923). 
*” Kimber v. Kimber, 317 Ill. 561, 148 N.E. 293 (1925); Austin v. Austin, 260 Ill. 299, 
103 N.E. 268 (1913). 
Tui. Rev. Srat., c. 37, § 333 (1949). 
72 280 Ill. 406, 117 N.E. 602 (1917). 
* Tit. Rev. Srat., c. 3, § 242 (1949). 
* Id., c. 37, § 333. 
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test, because, treating the city as a county, the will was not admitted to 
probate in that county. 


Where the necessary diversity of citizenship exists, the federal courts 
have jurisdiction to entertain will contests under some conditions.** No 
jurisdiction is vested in these courts, however, unless all the parties on one 
side of the contest are citizens of a different state from those on the other 
side. 76 


Illinois courts have jurisdiction to hear contests of foreign wills which 
dispose of real estate in Illinois.°* This is true even though the foreign 
will has been admitted to probate in the state of the testator’s domicile and 
remains uncontested there. The reason for the rule is that the courts of the 
state where the land is located have exclusive jurisdiction over the devolution 
of title to land in that state.** A decision of the Illinois courts nullifying 
a foreign will would, of course, not affect the validity of the will except as 
to the Illinois real estate. 2° 


There is no jurisdiction to hear a suit to contest a will unless the will has 
been previously admitted to probate.*° Accordingly, no contest can be 
maintained where probate of the will has been denied. *? 


The time within which a will contest is required to be filed is the nine 
months following the admission of the will to probate. *? This requirement 
is jurisdictional and is not a statute of limitations. ** If the action is not 
filed within the nine months period the court lacks the power to hear it. 
Apparently this rule is iron-clad, because the right to file a contest after the 
expiration of the period has been denied even to a contestant who was non 
compos mentis.** Where, however, an appeal has been taken from the order 
admitting the will to probate, the jurisdictional period does not begin to run 
until the result of the appeal is made a matter of record in the probate 
court. *5 


* Farrell v. O’Brien, 199 U.S. 89, 25 Sup. Ct. 727 (1905); Gaines v. Fuentes, 92 
US. 10 (1875). 

** American Bible Society v. Price, 110 U.S. 61, 3 Sup. Cr. 440 (1884). 

* Judy v. Judy, 261 Ill. 470, 104 N.E. 256 (1914); Dibble v. Winter, 247 Ill. 243, 93 
NE. 145 (1910). 

* Dibble v. Winter, supra note 27. 

» Ibid. 

” Kula v. Sitkowski, 395 Ill. 167, 69 N.E.2d 688 (1946); Sternberg v. St. L. Union 
Tr. Co., 394 Ill. 452, 68 N.E.2d 892 (1946); Shelby Loan & Trust Co. v. Milligan, 372 
Ill. 397, 24 N.E.2d 157 (1939); Research Hospital v. Continental Bank, 352 Ill. 510, 186 
N.E. 170 (1933). 

* Simpson v. Simpson, 273 Ill. 90, 112 N.E. 276 (1916). In re Will of Ingalls, 148 
Ill. 287, 35 N.E. 743 (1893). 

“In. Rev. Srat., c. 3, § 242 (1949). 

* O’Brien v. Bonfield, 220 Ill. 219, 77 N.E. 167 (1906); Sharp v. Sharp, 213 Ill. 332, 
72 N.E. 1058 (1904); Spaulding v. White, 173 Ill. 127, 50 N.E. 224 (1898); Jele v. Lem- 
berger, 163 Ill. 338, 45 N.E. 279 (1896); Luther v. Luther, 122 Ill. 558, 13 N.E. 166 (1887). 

* Masin v. Bassford, 381 Ill. 569, 46 N.E.2d 366 (1943). 
* O’Brien v. Bonfield, 220 Ill. 219, 77 N.E. 167 (1906). 
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PARTIES 
Plaintiffs 


The statute confers the right to contest a will upon “any interested 
person.” ** An interested person is one who has a direct, existing pecuniary 
interest which will be detrimentally affected by the probate of the will. *” 
The contestant must allege and prove facts which show he has such an in- 
terest. If he fails to do so, the suit is subject to dismissal. ** 


The most obvious class of persons detrimentally affected by the pro- 
bate of a will is the heirs at law of the testator if they receive less under the 
will than they would by intestacy. *® An adopted child would fall in this 
class since the right to inherit from the adopting parent is conferred upon 
him by statute.*° The adopted child must prove a valid adoption, and 
he cannot contest the adopting parent’s will if the court granting the adop- 
tion acted without jurisdiction. ** Since adopting parents, or their kindred, 
under some circumstances inherit from the adopted child such property as 
the child has taken through the adopting parents by gift, will, or under 
intestate laws, the adopting parents, if living, or their kindred, if they are 
dead, would appear to have the right in a proper case to contest the will of 
an adopted child which disposes of any such property. * 


The Supreme Court held in Saunders v. Saunders, ** that the surviving 
spouse of the testator was not an “interested person” who could contest his 
will. It is believed, however, that the decision in that case is limited to the 
particular fact situation then before the court, construed in the light of the 
rule, then in force, that a spouse not provided for in the will took his (or 
her) statutory share ipso facto without renouncing the will.** In the 
Saunders case, the testator had made no provision in his will for his wife, 
and the court held that for this reason she was automatically entitled to 
dower in his real estate and one-third of his personality. Since this was 
all she would receive if the will were set aside, she obviously had no pe- 
cuniary interest which was detrimentally affected by the probate of the 
will. Under the present Probate Act it seems obvious that the surviving 


* Tit. Rev. Srat., c. 3, § 242 (1949). 

* Saunders v. Saunders, 310 Ill. 371, 141 N.E. 708 (1923); Cassem v. Prindle, 258 
Ill. 11, 101 N.E. 241 (1913); Selden v. Illinois T. and S. Bank, 239 Ill. 67, 87 N.E. 860 
(1909). 

* Lewandowski v. Zuzak, 305 Ill. 612, 137 N.E. 500 (1922). 

* Cassem v. Prindle, 258 Ill. 11, 101 N.E. 241 (1913); Selden v. Illinois T. and S. 
Bank, supra note 37. 

“Tuy. Rev. Srat., c. 3, § 165 (1949). 

“ Musselman v. Paragnik, 317 Ill. 597, 148 N.E. 312 (1925). 

“Tur. Rev. Srat., c. 3, § 165 (1949); Swick v. Coleman, 218 Ill. 33, 75 N.E. 807 
(1905). 

310 Ill. 371, 141 N.E. 708 (1923). 

“Zakroczymski v. Zakroczymski, 303 Ill. 264, 135 N.E. 398 (1922); Laurence v. 
Balch, 195 Ill. 626, 63 N.E. 506 (1902). 
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spouse is an “interested person,” at least under some circumstances. If the 
will gives the surviving spouse less than his (or her) statutory share he 
must renounce the will in the manner provided by statute. ** It is true that 
where the testator leaves descendants, the spouse may, by renunciation, ob- 
tain all the relief which could be obtained in a will contest. ** If, however, 
the testator leaves no descendants, the surviving spouse receives a lesser share 
of the estate through renunciation than he would in the event of a success- 
ful contest. ‘’ It thus appears that in this situation the probate of the will 
is manifestly detrimental to the pecuniary interest of the surviving spouse 
and that the spouse should have the same right as any other heir to contest it. 


Devisees and legatees, as such, have no right to contest a will because 
ordinarily they profit, rather than lose, by the terms of the will. ** Where, 
however, it appears that a devisee or legatee is detrimentally affected by the 
probate of the will, he may maintain an action to contest it.** Thus where 
the testator scratched out the name of one devisee and inserted the name of 
another, without proper attestation, the original devisee was permitted to 
contest the will which had been probated in its altered form. *° In this in- 
stance the contesting devisee obviously suffered pecuniary detriment as a 
consequence of the probate of the will. It has also been held that a devisee 
or legatee, who happens also to be an heir, is entitled to contest the will if 
his pecuniary position would be improved by inheriting under the laws of 
intestacy. ** 

It is well settled that the principal beneficiary under an earlier will, 
which is denied probate because of the execution of a later will, is a person 
interested in contesting the later will. *? It seems to follow that any bene- 
ficiary of an earlier will, regardless of the size of the gift, is a person 
interested in contesting a later will, and that a beneficiary of a later will 
would be a person interested in contesting any earlier will which may 
have been admitted to probate. 


It has been held that one who can qualify as an “interested person” 
may file suit to contest the will even though he has been joined as a de- 
fendant in a will contest brought by another interested person. ** But it is 
questionable whether this ruling is still in effect in view of Section 48 (d) of 
the Civil Practice Act, ** which provides for dismissal of the suit where 


“Iu. Rev. Srar., c. 3, § § 168, 169 (1949). 

“Id. §§ 162, 168. 

* lbid. 

“Selden v. Illinois T. and S. Bank, 239 Ill. 67, 87 N.E. 860 (1909). 

“Wolf v. Bollinger, 62 Ill. 368 (1872). 

” Ibid. 

™ Selden v. Illinois T. and S. Bank, 239 Ill. 67, 87 N.E. 860 (1909). 

“™Challiner v. Smith, 396 Ili. 106, 71 N.E.2d 324 (1947); Adams v. First M. E. 
Church, 251 Ill. 268, 96 N.E. 253 (1911). 
“ McCreery v. Bartholf, 305 Ill. 325, 137 N.E. 242 (1922). 
Iii. Rev. Srat., c. 110, § 172d (1949). 
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“there is another action pending between the same parties for the same 
cause,” and Section 5 of the Probate Act, ** which provides that the Practice 
Act “shall apply to all proceedings hereunder, except as otherwise provided 
in this Act.” 


The Supreme Court has made two somewhat confusing decisions on the 
question of whether the grantee of a person having the right to contest a 
will is an “interested person.” In the first case, McDonald v. White, °° it 
was held that the grantee could not contest the will. The court based its 
decision on two grounds: (1) that the conveyance to the grantee was made 
subsequent to the probate of the will, and (2) that the right to contest a will 
is not assignable. In Cassem v. Prindle,*" however, the court held that a 
remote grantee of an heir was an interested person who could contest the 
will. In the latter case the conveyances in the chain of title of the remote 
grantee were all made prior to the admission of the will to probate. The 
apparent distinction between the two cases is the time when the convey- 
ances were made. This distinction was perhaps justified, logically, on the 
ground that a grantee in a conveyance made after probate did not have an 
“existing” pecuniary interest which was detrimentally affected by the pro- 
bate of the will. Today it appears that even where the conveyance to the 
grantee is made after probate, the grantee would have the same right to 
contest as his grantor had, for the statute, without qualification, confers the 
right on the “assignee of the person entitled to institute the suit.” °* 


It was formerly the rule in Illinois that the right to contest a will did 
not survive the death of the party holding the right, and that even where 
an interested person died after commencing suit, his personal representative 
could not be substituted for him as a party plaintiff.*° This rule has been 
expressly nullified by the Probate Act which provides that “the right to 
institute or continue a suit to contest the validity of a will survives and 
descends to the heir, legatee, devisee, executor, administrator, grantee, or 
assignee of the person entitled to institute the suit.” °° 


Defendants 


Prior to the enactment of the present Probate Act, it was held that 
it was necessary to make Parties- -defendant all persons who had any sub- 
stantial legal or beneficial interest in the will and who would be materially 
affected by a decree entered in a suit to contest the will.** This doctrine 
was based upon the general equitable principle that all persons who have 


* Id., c. 3, § 155. 

6 130 Ill. 493, 22 N.E. 599 (1889). 

7258 Ill. 11, 101 N.E. 241 (1913). 

* Inv. Rev. Srat., c. 3, § 242 (1949). 

Selden v. Illinois T. and S. Bank, 239 Ill. 67, 87 N.E. 860 (1909). 
“Iu. Rev. Srat., c. 3, § 242 (1949). 

“ McCreery v. Bartholf, 305 Ill. 325, 137 N.E. 242 (1922). 
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any substantial or beneficial interest in the subject matter of the litigation, 
and who will be materially affected by the decree, must be made parties. 
Under the Probate Act the classes of persons who must be made parties- 
defendant are expressly enumerated. They are the executor, or administra- 
tor with the will annexed, and the heirs, legatees, and devisees of the 
testator. °®* 


One question still to be answered is whether this enumeration was 
meant to be all-inclusive or whether it was meant to designate only some 
of the parties who should be made defendants. Another question relates 
to what conditions, if any, will excuse the joining of a party named in the 
enumeration. 


THE ISSUES INVOLVED 


The issue before the court in a will contest is whether or not the instru- 
ment produced is the will of the testator.** The courts have set forth 
various grounds which will sustain the negative of this issue, but apparently 
no attempt has been made to enumerate all possible grounds. Among the 
grounds upon which contests have been, or are likely to be, sustained, are 
the following: (1) mental incapacity of the testator; (2) undue influence; 
(3) fraud; (4) forgery; (5) improper execution of the will; (6) revocation; 
(7) alteration; and (8) duress. * 


Mental Incapacity 


The ground most frequently relied on in will contest cases is the alleged 
mental incapacity of the testator. The evidence usually consists largely of the 
conflicting testimony of numerous lay witnesses who have had an oppor- 
tunity to observe the testator at or near the time when he executed his will. 
Space limitations prevent any detailed discussion of the fact situations which 
have been held to sustain a finding of mental incapacity and those which 
will not sustain such a finding. The courts have devised several rules for 
testing the testator’s capacity, but the difficulty is always in determining 
how they are to be applied to the mass of conflicting evidence usually ap- 
pearing in these cases. 

The nominal requirement of testamentary capacity is that the testator 
be of sound mind and memory at the time of executing the will.** The 


“Riley v. Webb, 272 Ill. 537, 112 N.E. 340 (1916). 

® Tut. Rev. Stat., c. 3, § 243 (1949). 

* Id. § 244; Tidholm v. Tidholm, 391 Ill. 19, 62 N.E.2d 473 (1945). 

“It has been held that the power to determine whether the writing admitted to 
probate is the will of the testator includes the power to a upon the vaiidity of an 
part of the instrument as well as the whole. Wood v. Wood, 263 Ill. 285, 104 N 
1108 (1914). 

Int. Rev. Stat., c. 3, § 221 (1949). 
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Supreme Court stated in one case that this term is equivalent to “sanity.” * 
In later cases, however, the court has held that strict sanity is too rigid a 
requirement and that a person may be of unsound mind and memory to some 
extent, yet still be capable of making a will. ** In other cases, the court has 
avoided the technical questions of sanity and soundness of mind, and based 
its decision instead upon the question of whether the testator had sufficient 
mental capacity to transact ordinary business and act rationally in the 
ordinary affairs of life. °° 


The general mental condition of the testator is of less importance than 
his understanding of the particular facts relevant to the making of the will. ”° 
His capacity is sufficient if he understands that he is making a will, appreci- 
ates the business in which he is engaged, and comprehends what property 
he has to dispose of, the natural objects of his bounty, and the nature of his 
act and effect of his will." The rule has been more briefly stated to be that 
he must know who his heirs are, the extent of his property, and the manner 
in which he desires to dispose of it.** Ability to understand all of these 
things is essential, and if he is incapable of understanding any one of them 
he lacks testamentary capacity. ** 


Conditions which do not destroy the testator’s ability to understand 
the essential facts relevant to the making of a will, as above set forth, do not 
deprive him of testamentary capacity. Thus it has been held that neither 
old age, feeble health, nor physical disability constitutes lack of testamentary 
capacity. ‘* No mental weakness, nervousness, or nervous condition will in 
and of itself prevent the making of a valid will. * 


The testator’s method of disposing of his property has little bearing 
upon the question of capacity, although unusual or unequal dispositions 
have often been urged as evidence of an unsound mind. The testator has no 
obligation to leave his property to the so-called natural objects of his bounty, 


* Miller v. Ahrbecker, 320 Ill. 577, 151 N.E. 526 (1926). 

* Challiner v. Smith, 396 Ill. 106, 71 N.E.2d 324 (1947); Grosh v. Acom, 325 Ill. 
474, 156 N.E. 485 (1927). 

* Quathamer v. Schoon, 370 Ill. 606, 19 N.E.2d 750 (1939); Forberg v. Maurer, 
336 Ill. 192, 168 N.E. 308 (1929). 

Lewis v. Deamude, 376 Ill. 219, 33 N.E.2d 440 (1941); Speirer v. Curtis, 312 
Ill. 152, 143 N.E. 427 (1924). 

"De Marco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1949); Buerger v. Buerger, 317 
Ill. 401, 148 N.E. 274 (1925); Speirer v. Curtis, 312 Ill. 152, 143 N.E. 427 (1924); Todd v. 
Todd, 221 Ill. 410, 77 N.E. 680 (1906). In view of the rule stated in the text it is un- 
doubtedly a wise practice in drafting wills to obtain from the testator a statement of 
his prospective heirs and of the extent and nature of his property. Proof that he 
could correctly recite these matters at the time of executing the will go far to sustain 
mental capacity, and will also aid the practitioner in determining who should be 
notified i probate of the will. 

 Quathamer v. Schoon, 370 Ill. 606, 19 N.E.2d 750 (1939). 

"Seavey v. Glass, 315 Ill. 611, 146 N.E. 536 (1925). 

** Lewis v. Deamude, 376 Ill. 219, 33 N.E.2d 440 (1941); Miles v. Long, 342 Ill. 589, 
174 N.E. 836 (1931); Forberg v. Maurer, 336 Ill. 192, 168 N.E. 308 (1929). 

™Speirer v. Curtis, 312 Ill. 152, 143 N.E. 427 (1924). 
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and, a fortiori, he need not distribute it to them equally."* Unequal dis- 
positions to heirs and dispositions to strangers to the exclusion of heirs, are 
not, of themselves, grounds for setting aside a will.** Such matters may, 
however, be considered in connection with the other evidence, in passing 
upon the soundness of the mind of the testator."* Prejudice against or 
dislike for a relative, even though unreasonable, will not justify the con- 
clusion that the testator lacked mental capacity, unless it amounts to an 
insane delusion. 7° 


It is well settled that unusual or childish beliefs alone are not equivalent 
to mental incapacity. A testator may believe in witchcraft, clairvoyance, 
spiritual influences, dreams, mind reading, “spooks”, and the like and still 
have the intelligence required to make a will. *° It is only when the belief 
is so irrational as to be classified as an insane delusion that mental capacity 
is destroyed. An insane delusion has been defined as “a belief in something 
impossible in the nature of things, or impossible under the circumstances 
surrounding the afflicted individual, and which refuses to yield either to 
evidence or reason. *! It has also been defined as a belief in “facts which no 
rational person would have believed.” ** Such a delusion does not exist 
unless the fallacy of the testator’s belief can be demonstrated with certainty, 
for without such demonstration it cannot be said that no rational person 
would entertain the belief. * 


The law presumes that all adults are of sound mind until the contrary 
is proven, * and this rule has been rigidly adhered to in will contest cases. 
The cases are replete with fact situations which have been held not to show 
mental incapacity, but cases where the evidence has been held sufficient are 
less frequent. For this reason it may be helpful to cite the illustrative case of 
Kimber v. Kimber * to show the quantum of evidence which has been held 
to establish mental incapacity. In that case the testatrix was seventy years 
of age at the time of making her will. Seven physicians who had examined 
her were in substantial accord that she was in an advanced stage of physical 
and mental deterioration. The evidence of numerous lay witnesses dis- 


® Schlachter v. Schlachter, 396 Ill. 184, 71 N.E.2d 153 (1947); Lewis v. Deamude, 
376 Ill. 219, 33 N.E.2d 440 (1941); Biggerstaff v. Wicks, 348 Ill. 129, 180 N.E. 840 
(1932); Pollock v. Pollock, 328 Ill. 179, 159 N.E. 305 (1927). 

"Lewis v. Deamude, 376 Ill. 219, 33 N.E.2d 440 (1941). 

™ Carnahan v. Hamilton, 265 Ill. 508, 107 N.E. 210 (1914). 

Jackman v. North, 398 Ill. 90, 75 N.E.2d 324 (1947); Carnahan v. Hamilton, supra 
note 78. 

Carnahan v. Hamilton, supra note 78. 

"Scott v. Scott, 212 Ill. 597, 603, 72 N.E. 708, 710 (1904); Jackman v. North, 398 
Ill. 90, 101, 75 N.E.2d 324, 330 (1947). 

™Nicewander et al. v. Nicewander et al., 151 Ill. 156, 37 N.E. 698 (1894); 
Schneider v. Manning, 121 Ill. 376, 12 N.E. 267 (1887). 

*Scott v. Scott, 212 Ill. 597, 72 N.E. 708 (1904). 

“ Quathamer v. Schoon, 370 Ill. 606, 19 N.E.2d 750 (1939); Morecraft v. Felgen- 
hauer, 346 Ill. 415, 178 N.E. 877 (1931); Grosh v. Acom, 325 Ill. 474, 156 N.E. 485 (1927). 

© 317 Til. 561, 148 N.E. 293 (1925). 
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closed that she failed to respond to questions; that her conversations were 
disconnected and incoherent, and that she would begin singing in the midst 
of a conversation with another person; that she mumbled and talked to her- 
self and made unresponsive and illogical replies to questions; that she did 
not readily recognize her friends and was melancholy; and that she suffered 
hallucinations in sight and hearing, believing that she saw and heard animate 
bodies and inanimate objects which had no existence, including spirits in the 
hot water pipes. The court held that on this evidence, a verdict finding her 
to be of unsound mind and memory would not be disturbed, but intimated 
its decision would have been otherwise had the evidence been confined 
merely to isolated acts or parts of conversations, without considering the 
testatrix’s whole course of conduct and entire conversations. 


Undue Influence 


While it is generally considered that mental incapacity is one ground 
for setting aside a will and that undue influence is another, both issues are 
frequently presented in the same case, and there is often little effort made 
to distinguish clearly between them. As a result it is usually difficult to de- 
termine where mental incapacity ends and undue influence begins. In the 
typical case, the same evidence is offered in support of both grounds, and the 
contestant claims that the improper influence was effective because of the 
mental condition of the testator. 


Undue influence is defined as “any improper or wrongful constraint, 
machination or urgency of persuasion whereby the will of a person is over- 
powered and he is induced to do or forbear an act which he would not do, 
or would do if left to act freely.” ** It must deprive the testator of free 
agency and destroy the freedom of the testator’s purpose and render the 
instrument more the will of another than his own. § 


A general influence over the testator will not vitiate his will. To be 
classified as undue it must be directly connected with the execution of the 
instrument and be operating when the will is made. ** But even if the in- 
fluence complained of is operating on the testator at the time the will is 


** McCune v. Reynolds, 288 Ill. 188, 190, 123 N.E. 317, 318 (1919); Smith v. Hen- 
line, 174 Ill. 184, 51 N.E. 227 (1898); Ginsberg v. Ginsberg, 361 Ill. 499, 198 NE. 
432 (1935). 

Prinz v. Schmidt, 334 Ill. 576, 166 N.E. 209 (1929); Pollock v. Pollock, 328 Ill. 
179, 159 N.E. 305 (1927); Grosh v. Acom, 325 Ill. 474, 156 N.E. 485 (1927); Gregory v. 
Richey, 307 Ill. 219, 138 N.E. 669 (1923); Snell v. Weldon, 239 Ill. 279, 87 N.E. 1022 
(1909). 

*Challiner v. Smith, 396 Ill. 106, 71 N.E.2d 324 (1947); Applehans v. Jurgenson, 
336 Ill. 427, 168 N.E. 327 (1929); Prinz v. Schmidt, 334 Ill. 576, 166 N.E. 209 (1929); 
Pollock v. Pollock, 328 Ill. 179, 159 N.E. 305 (1927); Grosh v. Acom, 325 Ill. 474, 
156 N.E. 485 (1927); Cunningham v. Dorwart, 317 Ill. 451, 148 N.E. 314 (1925); Gregory 
v. Richey, 307 Ill. 219, 138 N.E. 669 (1923); Waterman v. Hall, 291 Ill. 304, 126 NE. 
139 (1920). 
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made, it will not affect the validity of his will unless it is specifically directed 
towards procuring the will, or some provision thereof, in favor of particular 
parties. *° In one case it was stated that the party exerting the influence 
must direct his efforts toward procuring a will in his own favor. In an- 
other, the court indicated it was not essential that the person exerting in- 
fluence intend to benefit himself, although the fact that he derives no benefit 
from the will is a strong circumstance to show the absence of undue 
influence. * Actually, it is a rare case where a person exercises undue in- 
fluence on the testator to benefit anyone other than himself or his immediate 
family. 

The fact that the chief beneficiary writes the will, or procures a lawyer 
to draft it, strongly indicates undue influence, particularly where the testa- 
tor is in a weakened physical or mental condition. ** But merely procuring 
a witness to the will where the beneficiary has no other connection with its 
preparation is insufficient to establish undue influence. ** Mere advice or 
personal persuasion does not constitute undue influence; * neither does the 
ordinary influence which may be gained by affection or friendly attention. * 
Even though the beneficiary stood in a fiduciary relation to the testator no 
presumption of undue influence arises unless he was directly connected with 
the making of the will. °° 


Fraud 


Fraud is closely allied with undue influence and the latter term has 
been described as a “species of fraud.” ** There is, however, a well defined 
distinction between the two terms. °* The Supreme Court of Missouri has 
distinguished them as follows: 


“Undue influence upon a testator consists in substituting virtually the 
will of the person exercising it for that of the testator. Fraud upon the 
testator consists in making that which is false appear to him to be true, 


® Ennis v. Gale, 407 Ill. 215, 95 N.E.2d 322 (1950); Prinz v. Schmidt, 334 Ill. 576, 
166 N.E. 209 (1929); Gregory v. Richey, 307 Ill. 219, 138 N.E. 669 (1923); Lloyd v. 
Rush, 273 Ill. 489, 113 N.E. 122 (1916). 

” Morecraft v. Felgenhauer, 346 Ill. 415, 178 N.E. 877 (1931). 

Waterman v. Hall, 291 Ill. 304, 126 N.E. 139 (1920). 

"Friberg v. Zeutschel, 379 Ill. 480, 41 N.E.2d 512 (1942); Sulzberger v. Sulzberger, 
372 Ill. 240, 23 N.E.2d 46 (1939). 

*® Hockersmith v. Cox, 407 Ill. 321, 95 N.E.2d 464 (1950). 

* Quathamer v. Schoon, 370 Ill. 606, 19 N.E.2d 750 (1939). 

* Quathamer v. Schoon, supra note 94; Ughetti v. Ughetti, 334 Ill. 398, 166 N.E. 
90 (1929); Ray v. Koenigsmarck, 329 Ill. 588, 161 N.E. 124 (1928); Waters v. Waters, 
222 Ill. 26, 78 N.E. 1 (1906). 

**Schlachter v. Schlachter, 396 Ill. 184, 71 N.E.2d 153 (1947); Ginsberg v. Ginsberg, 
361 Ill. 499, 198 N.E. 432 (1935); Ray v. Koenigsmarck, 329 Ill. 588, 161 N.E. 124 
(1928); Teter v. Spooner, 305 Ill. 198, 137 N.E. 129 (1922); Im re Will of Barry, 219 
Ill. 391, 76 N.E. 577 (1905). 

* Pollock v. Pollock, 328 Ill. 179, 159 N.E. 305 (1927). 

*® Gockel v. Gockel, 66 S.W.2d 867 (Mo. 1933). 
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and so affecting his will. Undue influence need not be attended at all 
with deception or circumvention. Fraud need not be attended with 
undue influence, except in so far as the misrepresentation amounts to 
influence; there need be no pressure, such as is necessary to constitute 
influence.” * 


There are extremely few will contest cases involving wills procured by 
fraudulent representations, probably because the person to whom the repre- 
sentations are made is always dead at the time a contest might be brought. 
Since such representations would usually be made surreptitiously, there are 
not likely to be living witnesses to the fraud. However, the right to contest 
a will on this ground has been inferentially recognized in at least two 
Illinois cases, *°° although neither of them turned on the question of fraud 
(as distinguished from forgery) or contained any discussion of the elements 
of fraud. It is submitted that the fraud which will invalidate a will must 
contain the same elements required to set aside any other transaction on the 
ground of fraud. By analogy to the closely related question of what con- 
stitutes fraud which will vitiate a deed, the elements may be stated as follows: 
(1) there must be a misrepresentation of a statement of fact; (2) it must 
be made for the purpose of influencing the testator’s disposition of his 
property; (3) it must be untrue; (4) the party making the representation 
must know or believe it to be untrue; (5) the testator must believe and rely 
on the statement in making his will; and (6) the representation must relate to 
a material matter. 2°? 

The statutory provision governing the admission of wills to probate 
recognizes fraud as a ground for refusing probate, *°? but this provision is ap- 
parently limited to fraud in the execution of the will, such as a trick or device 
by which the testator is induced to sign the instrument under the impression 
it is something else. *°* Fraud in the execution would appear to be a ground 
for contesting the will, as well as for opposing probate. 


Forgery 
Forgery of the decedent’s signature is a ground for contesting the 
will. *°* Forgery of the body of a will above or around a genuine signature 
is also a ground of contest. *° Another ground is the forgery of the sig- 
nature of an alleged witness to the will. 1° 


* Jd. at 810; Gordon v. Burris, 153 Mo. 223, 54 S.W. 546 (1899). 

™ Shelby Loan & Trust Co. v. Milligan, 372 Ill. 397, 24 N.E.2d 157 (1939); Dibble 
v. Winter, 247 Ill. 243, 93 N.E. 145 (1910). 

™ Bennett v. Hodge, 374 Ill. 326, 29 N.E.2d 524 (1940). 

Ti. Rev. Srat., c. 3, § 221 (1949). 

 Swirski v. Darlington, 369 Ill. 188, 15 N.E.2d 856 (1938); Stuke v. Glaser, 223 
Ill. 316, 79 N.E. 105 (1906). 

™ Shelby Loan & Trust Co. v. Milligan, 372 Ill. 397, 24 N.E.2d 157 (1939); Oliver 
v. Oliver, 340 Ill. 445, 172 N.E. 917 (1930). 

* Yowell v. Hunter, 403 Ill. 202, 85 N.E.2d 674 (1949). 

6 Frederickson v. Carlson, 267 Ill. 78, 107 N.E. 815 (1915). 
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It is, of course, true that the testator need not sign the instrument if he 
directs another person to sign for him in the presence of the witnesses to 
the will, or if the testator acknowledges the will to the witnesses. *°’ But in 
the absence of any question of agency or acknowledgment the question 
usually presented in forgery cases is the simple one of whether the signature 
is in the testator’s handwriting. The main problem involved is the degree 
and kind of proof required to establish the forgery. The general rule in this 
respect is that every fact and circumstance, no matter of how little probative 
value, which throws light on the issue, may be considered. *°* 


Improper Execution, Revocation, Alteration, and 
Other Grounds 


Questions of execution and revocation are more frequently encountered 
in probate proceedings than in will contests, and are fully dealt with in arti- 
cles and texts on the former subject. For this reason no detailed discussion of 
these matters will be attempted here, but it may be well to notice briefly the 
essential requirements since they may be decisive of contest, as well as of 
probate, cases. 


A will may be contested because it was improperly executed, ** or be- 
cause it was revoked after execution.‘ It is immaterial that the same 
questions were decided adversely to the contestant on the probate of the 
will." The Probate Act specifies that the will shall be in writing, signed 
by the testator or some person in his presence and by his direction, and 
attested in the presence of the testator by two or more credible witnesses. *" 
The provision of the Act relating to admission of the will to probate adds 
the further requirements that the witnesses be present and see the signing of 
the will (unless the testator acknowledges the instrument to them), and that 
the witnesses believe him to be of sound mind and memory at the time of 
execution. 143 Will contests have been sustained because the testator did not 
know the instrument he was signing was a will; *** because the will was not 
signed or acknowledged in the presence of the witnesses; * and because the 
will was not attested in the presence of the testator. *** 


A will may be revoked only in the manner provided by statute. The 
Probate Act permits revocation by any of the following methods: 


“ Itt. Rev. Start., c. 3, § 221 (1949). 

Shelby Loan & Trust Co. v. Milligan, 372 Ill. 397, 24 N.E.2d 157 (1939). 

Clarkson v. Kirtright, 291 Ill. 609, 126 N.E. 541 (1920). 

™ Sternberg v. St. L. Union Tr. Co., 394 Ill. 452, 68 N.E.2d 892 (1946); Dowling v. 
Gilliland, 275 Ill. 76, 113 N.E. 987 (1916). 

“Clarkson v. Kirtwright, 291 Ill. 609, 126 N.E. 541 (1920); Dowling v. Gilliland, 
275 Ill. 76, 113 N.E. 987 (1916). 

™ Tut. Rev. Stat., c. 3, § 194 (1949). 

"971d. § 221. 

14 Barber v. Barber, 362 Ill. 634, 1 N.E.2d 44 (1936). 

™ Harris v. Etienne, 315 Ill. 540, 146 N.E. 547 (1925). 

™ Clarkson v. Kirtright, 291 Ill. 609, 126 N.E. 541 (1920). 
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(1) by burning, cancelling, tearing, or obliterating the will by the 
testator or some person in his presence acting under his direction 
and consent; 

(2) by some later will declaring the revocation; 

(3) by a later will to the extent it is inconsistent with the prior will; 

(4) by an instrument in writing declaring the revocation and signed 
and attested in the manner in which a will is required to be signed 
and attested; 

(5) by the subsequent marriage of the testator. ''” 


Accordingly, a will which has been revoked by any of these methods 
may be set aside in a contest if it has previously been admitted to probate. *”* 


Improper alteration is another ground of contest which is more likely 
to arise in the probate court than in a contest proceeding. Alteration may 
be made by the testator or a person under his direction, or it may be made 
by another person without his consent. The Probate Act provides that an 
alteration of the will which does not satisfy the requirements for revocation 
is of no effect, unless it is made by the testator or some person in his 
presence and by his direction and the will is thereafter signed and attested in 
the manner prescribed for the execution of a will. *** Thus the making of an 
improper alteration would appear to be no ground for contesting the will as 
originally written. If, however, the will is admitted to probate in its altered 
form, it may be the proper subject of a contest, whether the alteration 
was made by the testator or someone under his direction or by another 
person without his consent. ?”° If the court sets aside the will as altered, it 
may, in the same proceeding, establish the validity of the will as originally 
executed. 1? 


The grounds of contesting wills above set forth are the ones commonly 
appearing in the decided cases in Illinois. They do not, however, necessarily 
exclude other grounds which may be urged in future cases. The Supreme 
Court has, on the contrary, stated that any ground, which, if established by 
proof, would invalidate the instrument as a will, may be made the basis of 
a contest. *** One likely ground of contest which does not appear to have 
yet been made the basis of decision is suggested by the provision of the 
Probate Act concerning the admission of wills to probate. That provision 
states the will shall be admitted to probate upon proof of due execution 


™ Tuy. Rev. Srat., c. 3, § 197 (1949). 

™ Dowling v. Gilliland, 275 Ill. 76, 113 N.E. 987 (1916). 

™ Iu. Rev. Srat., c. 3, § 198 (1949). 

® Wood v. Wood, 263 Ill. 285, 104 N.E. 1108 (1914); Wolf v. Bollinger, 62 Il. 
368 (1872). 

™ Ibid. 

™Shelby Loan & Trust Co. v. Milligan, 372 Ill. 397, 24 N.E.2d 157 (1939); 
Dowling v. Gilliland, 275 Ill. 76, 113 N.E. 987 (1916). 
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“unless there is proof of fraud, forgery, compulsion, or other improper con- 
duct which . . . is deemed sufficient to invalidate or destroy the will.” ?** 
“Compulsion” is used in the sense of duress, or actual constraint or pres- 
sure. 12 While no decision has been found where a will has been set aside 
because of physical compulsion (as distinguished from mere influence) there 
can be little doubt that it would be a proper ground of contest in a case 
where it can be established. The term “other improper conduct” appears to 
leave the door open for other possible grounds, both for opposing probate 
and for contesting the will, in addition to those which have been put in 
issue in cases decided to date. 


THE TRIAL PROPER 


Burden of Proof 


Prior to the adoption of Supreme Court Rule 25, *** the burden of proof 
in a will contest was on the proponent. ?* Rule 25 shifted the burden to the 
contestant and this change was incorporated in the Probate Act.*** The 
contestant now has the burden of pleading and proving the admission of 
the will to probate. '** He thus is forced at the outset to make out a prima 
facie case in favor of the validity of the will, and must proceed from there 
to overcome the presumption he has established. **° If he succeeds in over- 
coming it, the burden of proof shifts to the proponent.** This does not, 
however, change the general rule that upon the whole case the burden is 
on the contestant to establish the invalidity of the will by the whole 
evidence. 231 


Admissibility and Weight of Evidence 


While the rules of evidence prevailing in other civil cases apply to will 
contests, emphasis in this discussion will be placed upon certain types of 
evidence most frequently encountered in the latter type of proceeding. 


Perhaps the most important evidence is the testimony of the attesting 
witnesses. They were (or should have been) in a postion to personally ob- 
serve the testator and his surroundings at the exact moment when he 
executed or acknowledged the will. As a consequence, they have had an 
excellent opportunity to learn facts relevant to the ground of invalidity 


"Iii. Rev. Srat., c. 3, § 221 (1949). 

™ Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925). 

™ Iut. Rev. Svat., c. 110, § 259.25 (1949). 

** Dial v. Welker, 332 Ill. 509, 163 N.E. 772 (1928); Pratt v. Hawley, 297 Ill. 244, 
130 N.E. 793 (1921). 

™ Ii. Rev. Srat., c. 3, § 244 (1949). 

™ Friberg v. Zeutschel, 379 Ill. 480, 41 N.E.2d 512 (1942). 

™ Lewis v. Deamude, 376 Ill. 219, 33 N.E.2d 440 (1941). 

Itt. Rev. Srat., c. 3, § 244 (1949). 

™ Tidholm v. Tidholm, 391 Ill. 19, 62 N.E.2d 473 (1945). 
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alleged. Their observations are regarded as of such importance that the 
usual rules of evidence are relaxed to some extent to get their testimony in 
the record. For example, the attestation clause to the will, though an un- 
sworn statement made out of court, is held entitled to due weight in deter- 
mining the truth of the matters stated therein. **? If an attesting witness is 
dead, disabled, or cannot be found, his signature to the instrument alone is 
evidence of due execution, although the witness has not testified under oath 
nor been subjected to the test of cross examination.*** Under former 
statutes, the testimony of the attesting witnesses on the hearing in the pro- 
bate court was admissible in a will contest, although the witnesses were 
available to testify in the latter proceeding.*** An attesting witness is 
permitted to give his opinion as to the mental capacity of the testator at 
the time of execution of the will, although the brief opportunity for observa- 
ion would be insufficient to qualify other witnesses. *** No foundation need 
be laid for such testimony. *** 


Ordinarily the testimony of the subscribing witnesses is offered to sus- 
tain the will. In some cases, however, the contestant may call them to prove 
the invalidity of the will. Where this occurs, their testimony ordinarily 
contradicts the attestation clause in some particular, and is regarded with 
suspicion and entitled to little weight. *** This rule produces the seemingly 
inequitable result of making the testimony of such witnesses fully available 
to the proponent, but, for practical purposes, virtually inaccessible to the 
contestant. 


While the attesting witnesses have the peculiar advantage of having ob- 
served the testator and his surroundings at the time of execution of the will, 
there is another class of witnesses whose testimony is also entitled to con- 
siderable weight. These are the persons who have observed the testator 
within a reasonable time before and after the execution. Their testimony 
is of particular importance in the two most common types of cases—those 
in which mental incapacity or undue influence is alleged. Such witnesses 
are usually laymen, although sometimes they are experts. 


A lay witness may give his opinion of mental capacity, provided he 
first relates facts and circumstances within his observational knowledge 
which afford a reasonable ground for determining the soundness or unsound- 


™ Harris v. Etienne, 315 Ill. 540, 146 N.E. 547 (1925); More v. More, 211 Ill. 268, 
71 N.E. 988 (1904). 

Tu. Rev. Srar., c. 3, § 226 (1949); O’Brien v. Bonfield, 213 Ill. 428, 72 N.E. 1090 
(1904). 

™ Harris v. Etienne, 315 Ill. 540, 146 N.E. 547 (1925); Grace v. Grace, 270 Ill. 558, 
110 N_E. 784 (1915); Kellan v. Kellan, 258 Ill. 256, 101 N.E. 614 (1913). 

* Brownlie v. Brownlie, 357 Ill. 117, 191 N.E. 268 (1934); Hill v. Kehr, 228 Ill. 204, 
81 N.E. 848 (1907). 

* Brownlie v. Brownlie, supra note 135. 

* Gilbert v. Oneale, 371 Ill. 427, 21 N.E.2d 283 (1939); Szarat v. Schuerr, 365 Il. 
323, 6 N.E.2d 625 (1937); Kuehne v. Malach, 286 Ill. 120, 121 N.E. 391 (1918). 
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ness of the mind of the testator. *** But if he fails to detail conversations, 
incidents, facts, and circumstances sufficient to impress the mind of a man 
of common experience that he has knowledge of the testator’s mental con- 
dition, and that his opinion is not a guess, supposition, or speculation, his 
opinion is inadmissible. '** Lay opinions are relevant only if they tend to 
show the capacity of the testator at the time he made his will. **° But such 
opinions may be based on observations made for a reasonable time before 
and after execution. ** The weight to which they are entitled is for the 
court or jury to determine, as the intelligence and capacity of the witness 
warrant, 14? 


An expert, i.e., a physician, may give his opinion of the testator’s mental 
capacity. Such an opinion may be based upon a personal examination of 
the testator, *** but more commonly it is not founded upon the expert’s own 
observation. It is well settled that he may give his opinion on the basis of 
evidence furnished by others. *** While he may listen to the evidence of 
one of the parties and form his opinion from such evidence, the better prac- 
tice is to set forth, in hypothetical form, all of the mater-al facts shown by 
the evidence of the party calling him, and then ask his opinion on the as- 
sumption such facts are true.*** If the evidence is in conflict it is not 
proper to elicit an opinion based upon all the evidence in the case, without 
detailing any of it hypothetically. *** Neither is it proper to ask the expert 
to give his opinion on the ultimate question in the case, viz., whether the 
testator had sufficient mental capacity to make a will, since this question is 
solely within the province of the court or jury.*** Such an opinion pre- 
supposes a knowledge of the law, which the expert does not have, and he 
should limit his opinion to the question of whether the testator was of sound 
mind and memory. *** 


The parties to the will contest are generally incompetent witnesses 
under Section 2 of the Evidence Act, and cannot testify on their own 
motion except in the instances permitted by that Act. 1° 


“*De Marco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1949); Ergang v. Anderson, 
378 Ill. 312, 38 N.E.2d 26 (1941). 

” Ginsberg v. Ginsberg, 361 Ill. 499, 198 N.E. 432 (1935); Baddeley v. Watkins, 
293 Ill. 394, 127 N.E. 725 (1920); Hettick v. Searcy, 278 Ill. 116, 115 N.E. 842 (1917). 

“ Knudson v. Knudson, 382 Ill. 492, 46 N.F.2d 1011 (1943); Lewis v. Deamude, 
376 Ill. 219, 33 N.E.2d 440 (1941). 

“1 Milne v. McFadden, 385 Ill. 11, 52 N.E.2d 146 (1943); Chandler v. Fisher, 290 
Ill. 440, 125 N.E. 324 (1919). 

“? Speirer v. Curtis, 312 Ill. 152, 143 N.E. 427 (1924). 

imber v. Kimber, 317 Ill. 561, 148 N.E. 293 (1925). 

™ Schneider v. Manning, 121 Ill. 376, 12 N.E. 267 (1887). 

Pyle v. Pyle, 158 Ill. 289, 41 N.E. 999 (1895). 

“ Ibid. 

“1 Garrus v. Davis, 234 Ill. 326, 8¢ N.E. 924 (1908). 

“ Ibid. 

“ Tuy. Rev. Srat., c. 51, § 2 (1949); Lyman v. Kaul, 275 Ill. 11, 113 N.E. 944 (1916); 
Waugh v. Moan, 200 Ill. 298, 65 N.E. 713 (1902); Taylor v. Pegram, 151 Ill. 106, 37 
N.E. 837 (1894). 
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Evidence bearing on the validity of the will need not be testimonial. 
One unusual, but effective, method of showing testamentary capacity is 
the introduction of photographs of the testator at or about the time of 
making the will. Such evidence has been held admissable for the purpose of 
showing his appearance, vigor, temperament, and apparent strength of 
character. *°° 


In order to prove the invalidity of a will, it is usually necessary to show 
some act, or failure to act, or some course of conduct, on the part of the 
testator. Contained within his conduct are his conversations and writings. 
These are often vital, but proof of them may conflict with the rule that the 
terms of a will cannot be varied or controlled by non-testamentary declara- 
tions. *** Hence, it is not competent to prove prior wills showing an 
intention to make a different testamentary disposition from the one actually 
made. ***? Where, however, the testator’s declarations are offered to prove 
the precise issue before the court, such as mental incapacity, undue in- 
fluence, or revocation, rather than to vary the terms of the will, they may 
be admitted. *** Declarations of the testator which are in harmony with the 
will, rather than in conflict with it, are generally admissible, especially to 
show the absence of undue influence. 1** 


Directed Verdict 


The Probate Act provides that any party to a will contest is entitled 
to demand a jury trial as in actions at law.*** Consequently a motion for 
directed verdict is governed by the same rules which govern such motions 
in actions at law. *** The test of the existence of the right to have the cause 
submitted to the jury is whether there is evidence in the record which, 
with all reasonable inferences, taken in the aspect most favorable to the 
contestant, is sufficient in law to support the cause of action.**7 A mere 
scintilla of evidence is not enough. *** But if there is any evidence fairly 
tending to prove the contestant’s case, the court should not direct a verdict 


*° Brownlie v. Brownlie, 357 Ill. 117, 191 N.E. 268 (1934). 

“Mosher v. Thrush, 402 Ill. 353, 84 N.E.2d 355 (1949); Martin v. Beatty, 254 Il. 
615, 98 N.E. 996 (1912); Floto v. Floto, 233 Ill. 605, 84 N.E. 712 (1908). 

* Floto v. Floto, 233 Ill. 605, 84 N.E. 712 (1908). 

*§ Norton v. Clark, 253 Ill. §57, 97 N.E. 1079 (1912); Baker v. Baker, 202 Ill. 595, 
67 N_E. 410 (1903). 

** Mosher v. Thrush, 402 Ill. 353, 84 N.E.2d 355 (1949); Compher v. Browning, 
219 Ill. 429, 76 N.E. 678 (1906). 

* Tur. Rev. Srat., c. 3, § 244 (1949). 

“ Hunt v. Vermilion Co. Child. Home, 381 Ill. 29, 44 N.E.2d 609 (1942); Geiger v. 
Geiger, 247 Ill. 629, 93 N.E. 314 (1910). 

*" Schlachter v. Schlachter, 396 Ill. 184, 71 N.E.2d 153 (1947); Knudson v. Knud- 
son, 382 Ill. 492, 46 N.E.2d 1011 (1943); Peters v. Peters, 376 Ill. 237, 33 N.E.2d 425 
(1941). 

™* Knudson v. Knudson, supra note 157. 
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merely because he may believe it is opposed by the greater weight of the 
evidence. 15° 


It is not feasible in this article to attempt to set forth the various evi- 
dentiary patterns which have been held to stand or fall before the test of a 
motion for directed verdict. In the typical case both mental incapacity 
and undue influence are charged, the proof shows that the testator was 
aged and infirm at the time of making the will, and his mental faculties had 
deteriorated to some extent because of his age. Usually the proof shows 
more than this, but such evidence alone is not enough to go to the jury. *° 


It sometimes happens that there is enough evidence to go to the jury on 
the question of mental incompetence, but not on the question of undue in- 
fluence, or vice versa. In these cases it may be reversible error not to direct 
a verdict as to the issue unsupported by the evidence, even though the ver- 
dict actually rendered does not find for the contestant on that issue. *** The 
reason is that the evidence introduced on the issue which should have been 
withdrawn from the jury may be of a character to appeal to the prejudice, 
passion, or sympathy of the jurors and so influence their decision on the 
issue properly submitted to them. '*? But if the evidence on the issue which 
should have been withdrawn does not have such an appeal, refusal to direct 
a verdict on that issue will not justify reversal, especially if the evidence on 
the issue properly submitted is of a conclusive character. ** 


Verdict and Judgment Notwithstanding 
the Verdict 


Will contests are nominally brought on the equity side of the court, and 
the general rule in chancery cases is that the verdict of the jury is merely 
advisory to the chancellor, and not binding upon him. *** In will contests, 
however, the right to a trial by jury is expressly conferred by statute. ** It 
is accordingly held that the verdict of the jury is binding on the chancellor 
to the same extent as verdicts in cases at law. '** Formerly, this meant that 
the chancellor could direct a verdict, or set it aside and grant a new trial, ** 
but that he could not disregard it and enter judgment notwithstanding the 


Ginsberg v. Ginsberg, 361 Ill. 499, 198 N.E. 432 (1935); Woodman v. Illinois Tr. 
and Sav. Bank, 211 Ill. 578, 71 N.E. 1099 (1904). 

* Knudson v. Knudson, supra note 157. 

De Marco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1948); Buerger v. Buerger, 317 
Ill. 401, 148 N.E. 274 (1925). 

2 De Marco v. McGill, 402 Ill. 46, 83 N.E.2d 313 (1948); Challiner v. Smith, 396 
Il. 106, 71 N.E.2d 324 (1947); Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925). 

3 Hockersmith v. Cox, 407 Ill. 321, 95 N.E.2d 464 (1950). 

4 Dowie v. Sutton, 227 Ill. 183, 81 N.E. 395 (1907). 

* Tut. Rev. Srat., c. 3, § 244 (1949). 

6 Flunt v. Vermilion Co. Child. Home, 381 Ill. 29, 44 N.E.2d 609 (1942); Dowie v. 
Sutton, supra note 164; Bradley v. Palmer, 193 Ill. 15, 61 N.E. 856 (1901). 

7 Grantz v. Grantz, 314 Ill. 243, 145 N.E. 398 (1924). 
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verdict. *** Since the enactment of the present Practice Act and the adop- 
tion of Supreme Court Rule 22 °° it has been held that the court may now 
enter judgment notwithstanding the verdict where there is no evidence in 
the record fairly tending to support the vérdict. '? Even though there is 
evidence fairly tending to support the verdict, it may be reversed on appeal 
if it is against the manifest weight of the evidence. '” 


APPEAL 


Appeals in will contest cases are governed by the rules of appellate pro- 
cedure contained in the Civil Practice Act and Supreme Court Rules. When 
the will disposes of real estate or real estate and personal property, the ap- 
peal is to the Supreme Court because a freehold is involved.'”? If only 
personal property is disposed of, the appeal is ordinarily to the appellate 
court. *"* Where the will purports to dispose of all the testator’s real estate, 
but it does not appear that he owned any at the time of his death, the appeal 
should be taken to the appellate court. ‘* However, slight evidence that the 
testator owned real estate will suffice.*"* An interesting question may arise 
as to what court has jurisdiction of the appeal in a case where the will dis- 
poses of the real estate in the same manner it would have descended by the 
laws of descent. Since the judgment of the trial court would affect only 
the personal property, it would seem that the appeal should lie to the appel- 
late court, and such a result has been intimated, although not decided, in one 
Supreme Court decision. '* Conceivably an appeal could be taken to the 
Supreme Court, even though no real estate is involved, on the ground that 
the validity of a statute or a constitutional question is presented. 


In connection with appeals, it may be noted that a legislative policy 
favoring appeals from successful contests has been expressed. The Probate 
Act directs the executor, or administrator with the will annexed, to defend 
the suit, and further provides that the probate court may order him to 
prosecute an appeal from the decree of the circuit court, and may appoint 
a special administrator for that purpose if he fails to do so. *"” 


** Dowie v. Sutton, supra note 164. 

In. Rev. Srat., c. 110, § 259.22 (1949). 

*© Knudson v. Knudson, 382 Ill. 492, 46 N.E.2d 1011 (1943). 

™ Bradley v. Palmer, 193 Ill. 15, 61 N.E. 856 (1901). 

™ Dowie v. Sutton, 227 Ill. 183, 81 N.E. 395 (1907); Gottmanshausen v. Wolfing, 
224 Ill. 270, 79 N_E. 611 (1906). 

™ Dowie v. Sutton, 227 Ill. 183, 81 N.E. 395 (1907). 

™ Toomey v. Toomey, 350 Ill. 162, 182 N.E. 759 (1932). 

- Craig v. Trotter, 252 Ill. 228, 96 N.E. 1003 (1911). 

** Gottmanshausen v. Wolfing, 224 Ill. 270, 79 N.E. 611 (1906). 

Tri. Rey. Srar., c. 3, § 245 (1949). 
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CONCLUSION 


The writer has attempted to give a simple picture of what is involved 
in a suit to contest a will. Space limitations have prevented any attempt to 
give detailed analyses of the lengthy factual situations usually presented in 
these cases. The same limitations have made it desirable to confine the 
discussion of problems more frequently arising on the admission of the will 
to probate, such as the elements of due execution and revocation, within 
narrow limits. The discussion of procedure has been limited, for the most 
part, to matters of particular importance to will contests, as distinguished 
from other civil cases. Questions involved in mental capacity and undue 
influence have been emphasized because these two grounds are the basis for 
the great majority of cases. 

Running through all of the cases is a reluctance on the part of the 
courts to set aside the last will of the testator, except on the clearest kind 
of proof. This reluctance has been articulately expressed in recent years by 
the adoption of Supreme Court Rule 25, and the enactment of Section 92 of 
the Probate Act, both of which shift the burden of proof from the pro- 
ponent to the contestant. 


A large number of will contest cases have come before the courts of 
review in Illinois. A survey of these cases is apt to cast doubt upon the wis- 
dom of leaving this type of remedy on the statute books. No valid reason 
is perceived why all questions now litigated in will contests should not be 
decided finally and conclusively at the hearing on the admission of the will to 
probate. It has been said that the purpose of maintaining the dual system 
of litigation is to limit the inquiry in the probate court to a few minimum 
essentials, and thereby shorten the proceeding and bring about the early 
probate of wills and settlement of estates.’ But this result is hardly 
achieved under the present system when it is considered that the question 
of admitting the will to probate may have to be tried de novo in the circuit 
court, await the disposition of an appeal from the order of the circuit court, 
and then be tried over again in a new suit, the institution of which may be 
delayed until nine months after the disposition on appeal. *"° 


™ Buerger v. Buerger, 317 Ill. 401, 148 N.E. 274 (1925). 
™ O’Brien v. Bonfield, 220 Ill. 219, 77 N.E. 167 (1906). 








ADMINISTRATIVE DUTIES OF THE 
PERSONAL REPRESENTATIVE 


BY EDWIN C. KING * 


THE ADMINISTRATIVE DUTIES of an administrator or executor cover 
a broad and varied field. No two estates are exactly alike. The most that 
can be said is that they do follow a general pattern. 


Often a personal representative is merely designated “executor” but 
many of the powers conferred are trust powers. One of the most important 
basic principles for the personal representative to bear in mind in the per- 
formance of his administrative duties is the difference between the proper 
functions of that office and those of a trustee.’ In addition to the implied 
general function of preserving the assets of the estate, the duties of the per- 
sonal representative, broadly speaking, are: 

(1) To reduce to possession the personal property of the decedent; 

(2) To pay the decedent’s debts; 

(3) To pay legacies; and, 

(4) To distribute the surplus, if any, among those entitled to take un- 
der the statute of descent where the decedent dies intestate, or to those 
entitled under the decedent’s will where he dies testate. ? 


The duties of a trustee on the other hand are more varied and extensive. 
A will may authorize and empower a fiduciary to hold property, including 
real estate, in trust during a beneficiary’s lifetime; to manage and control the 
same and distribute the income until the beneficiary’s death; and then to sell 
the property and make final distribution of the proceeds. In performing 
these more extensive duties, which go beyond the mere notion of liquidation, 
the fiduciary will be acting as a trustee and not in the capacity of an ordinary 
personal representative. * The same fiduciary may in some instances be act- 
ing both as an ordinary personal representative and as a trustee at the same 
time. * 


* EDWIN C. KING. B.S. 1933, Oregon State College; LL.B. 1937, Chicago- 
Kent College of Law; Assistant Trust Officer, Chicago Title and Trust 
Company. 


* Every personal representative is, of course, a trustee in the broad sense of the word 
but not in the particular sense used in the text. 1 Scorr on Trusts § 6 (1939). 

*1 Scorr on Trusts § 6 (1939). 

* Wylie v. Bushnell, 277 Ill. 484, 115 N.E. 618 (1917); In re Estate of Mortenson, 
248 Ill. 520, 94 N.E. 120 (1911); Frackelton v. Masters, 249 Ill. 30, 94 N.E. 124 (1911); 
Dingman v. Beall, 213 Ill. 238, 72 N.E. 729 (1904). 

*ResTaTEMENT, Trusts § 6, comment b (1935). 
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The bearing of this distinction in mind by the personal representative 
is important for at least two reasons: 


First, he will probably want to seek the direction and approval of the 
probate court from time to time as he proceeds with the administration. To 
the extent that he may be functioning as a trustee, however, the probate 
court will be entirely without jurisdiction to instruct him or approve his 
acts. So far as acts of the latter type are concerned, he will receive no 
protection unless he obtains instructions or approval in a court of equity. * 


Second, the question of whether a particular act is that of a personal 
representative or of a trustee has an important bearing upon the matter of 
his powers. If the personal representative goes beyond the limited powers 
of that office and performs acts appertaining to the office of a trustee, the 
authority for those acts usually depends upon the provisions of the will 
creating the trust. Consequently, where the trustee is careful to keep in 
mind the distinction between the powers of a personal representative and 
those of a trustee, he will be reminded to see to it that acts which may be 
performed by him in the capacity of trustee are duly authorized by the 
provisions of the will creating the trust. 


MANAGEMENT PROBLEMS AS 
OPPOSED TO LEGAL PROBLEMS 


The problems of management which fall within the jurisdiction of the 
personal representative are clearly distinguishable from those duties per- 
formed by the attorney for the estate. 


Administration proceedings necessarily involve a number of appear- 
ances in court. For example, at the very outset there will be the issuance 
of letters of administration by the probate court in intestate estates or ad- 
mission of the will to probate where the decedent dies testate. This latter 
proceeding may be contested and involve appeals to the circuit court and 
ultimately to courts of review. Proof of heirship, trial of claims against the 
estate, hearing upon objections to the personal representative’s interim or 
final accounts, and various other court proceedings in connection with ad- 
ministration of the estate require representation by counsel. There will be 
petitions addressed to the court, orders and similar legal documents to be 
drafted from time to time. Their preparation is, of course, properly the 
work of the attorney for the estate. 

In addition to matters of the character just mentioned, the personal 
representative will require the continual aid and guidance of counsel. 
Questions of taxation and various other problems are sure to arise from time 
to time upon which legal advice will be a necessity. 


*See note 3, supra. 
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On the other hand, a large volume of administrative detail can be and 
should be taken care of by the personal representative. This is illustrated 
by the following steps commonly taken in the administration of estates. 

(1) The personal representative should select and retain legal counsel. 
This should be one of the very first steps to be taken. It is usually wise in 
the beginning for the personal representative to survey the problems of the 
estate in broad perspective and make general plans for its administration. 
At this time the advice and suggestions of counsel can be invaluable. 

(2) The personal representative should locate the will, ascertain that 
it is the last one executed, have copies made and deliver the original to 
counsel for filing in the probate court. Preliminary to court appointment 
the prospective personal representative should sit down with the attorney 
for the estate and analyze the will, check for burial instructions, and con- 
sider the necessity for the appointment of an administrator to collect. 

(3) Bookkeeping records should at the very outset be set up to show 
completely and in detail all transactions of the personal representative in his 
administration of the estate and these bookkeeping records should be 
meticulously kept. Many personal representatives maintain a docket con- 
taining on one convenient sheet pertinent information about the estate, such 
as the place and date of the decedent’s death, names and addresses of parties 
interested, and dates of important orders and steps taken in the administration 
proceedings. 

(4) The personal representative will probably be requested to assist 
the attorney by investigating facts necessary to enable him to prepare the 
application for letters testamentary, make proof of heirship, and take other 
preliminary steps in court. Needed letters from the court certifying the 
personal representative’s authority to act should be obtained. 

(5) The personal representative should carefully check the last five 
years of the decedent’s federal income tax returns as well as other available 
files and records of the decedent. Such papers and records are an im- 
portant source of information with respect to assets of the estate. 

(6) Personal assets of the decedent should be assembled by the personal 
representative, who should take possession of and safely hold such assets, 
This task may be simple or most difficult. One point not to be overlooked 
is that the widower, or those who pay the funeral expenses are entitled to a 
lump sum benefit under the social security law equal to three times the 
worker’s monthly benefit. * 

(7) A careful check should be made to determine the existence of 
safety deposit boxes and bank deposits of the deceased. If there is a safety 
deposit box or boxes, arrangements to examine the contents must be made 


* The general practice of banks and trust companies is to retain the attorney who 


drafted the will. 
"42 US.CA. § 402i (Supp. 1951). 
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with the parties in interest and with the State Treasurer’s office in Cook 
County and with the Attorney General’s office in the other counties. 
Securities of the decedent should be located and assembled and arrange- 
ments made for collection of interest and dividends. 


(8) While ordinarily a personal representative has nothing to do with 
ownership or management of the decedent’s real estate, yet the facts with 
respect to the latter’s real estate holdings should be obtained as a matter of 
information. Proper descriptions of the real estate will be needed in prepar- 
ing the inventory. Rents due to the date of death should be collected by 
the personal representative. If the decedent is the lessee under a long-term 
lease, his interest will be a chattel real which will constitute a part of the 
personal estate and pass to the personal representative. * Counsel should be 
consulted about possible liability for rents in such a case. ® 


(9) Tax waivers should be obtained from various states when that is 
necessary to enable the personal representative to take possession of and 
ultimately distribute securities. 


(10) The requirements of transfer agents should be ascertained and 
such agents should be supplied with the documents and proofs necessary to 
obtain a transfer of securities. 

(11) The facts with respect to the decedent’s life insurance should 
be carefully checked. Even if insurance is not payable to the estate, such 
information will probably be required by the personal representative in order 
to enable him to prepare necessary tax returns; it is also necessary to consider 
contribution by insurance beneficiaries to the payment of federal estate taxes 
due to the inclusion of the insurance. He may also be required to arrange 
for rebate of premiums under accident policies. 


(12) Mail addressed to the deceased should be examined for informa- 
tion with respect to possible assets and letters must be answered. Steps will 
be necessary to close out charge accounts, cancel magazine subscriptions, 
and advise mail advertisers to correct their mailing lists. In some instances 
it may even be necessary to arrange for the cancellation of services such as 
gas, light, phone, and water. 


(13) Assets of the estate should be valued and an accurate record 
thereof kept. Much research and investigation may be required to value 
securities not listed on any recognized exchange. All securities should be 
analyzed and reviewed periodically to determine whether they should be 
retained or sold. In event it is determined to sell securities, the details of 
consummating the sale should be attended to by the personal representative 
after counsel has obtained the necessary court authority. 


*Zimmerman v. Dawson, 294 Ill. 380, 128 N.E. 546 (1920); Thornton v. Mehring. 
117 Ill. 55, 25 N.E. 958 (1885). 

* McLaughlin v. Minnesota Loan & Trust Co., 192 Minn. 203, 255 N.W. 839 (1934); 
32 Am. Jur., Landlord and Tenant, § 431 (1941). 
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(14) The personal representative should at an early date estimate as 
nearly as possible the cash requirements of the estate including adequate 
amounts to cover debts, administration expenses, widow’s allowance, be- 
quests, federal estate taxes, income taxes, and state inheritance taxes. There- 
upon plans should be made for any liquidation which may be necessary to 
provide reserves for these ultimate expenses. 


(15) Arrangements should be made for the appraisal of goods and 
chattels. Specialists are sometimes needed to appraise certain unusual types 
of property such as antiques, paintings, jewelry, and stamp collections and 
the personal representative may be required to obtain information as to per- 
sons qualified and available for such services as an aid to the court and 
counsel. If there is a substantial interval between the time of decease and 
distribution or sale of the personal property, storage arrangements may have 
to be made unless the home is to be maintained. 


(16) Detailed and correct information with respect to the assets 
of the estate will be required for preparation of the inventory. Obtain- 
ing this information should be, it seems, largely the work of the personal 
representative. 


(17) The personal representative must take steps required to collect 
all debts due the estate, resorting to litigation where necessary and ex- 
pedient. This duty in and of itself may involve hours and days of intensive 
work. While court proceedings, where suit is resorted to, are properly the 
work and responsibility of counsel, yet a great deal of preliminary investiga- 
tion of the facts in connection with such litigation may be required of the 
personal representative. 


(18) The facts with respect to all claims against the estate must be 
carefully investigated by the personal representative. Questionable claims 
should be discussed with counsel and the advisability of contest considered. 
Claims allowed by the court should be paid by the personal representative 
and receipts obtained in form proper for filing at the time he renders his 
accounts. 

(19) The personal representative should work with the attorney for 
the estate in preparing the complicated and detailed state inheritance tax 
return and the federal estate tax return. This may require a large amount 
of statistical information. The personal representative must see to it that 
all death tax liabilities are settled. In connection with death taxes, it is to 
be noted that within sixty days after qualification it is the duty of the per- 
sonal representative to file a preliminary notice with the Commissioner of 
Internal Revenue if the estate is in excess of $60,000. The purpose of this 
notice is to advise the authorities that a federal estate tax return may be 
expected in due time. 


(20) The personal representative must also see that the income tax 
return due March 15th of the year following death is prepared and filed. 
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This includes the problem of computing income accrued to the date of death. 
That may be necessary for both income and estate tax returns since such 
accrued income is taxable as income and then considered principal and 
taxed as part of the estate. The beneficiaries of the estate should be notified 
of any income tax liability they may have due to actual or constructive dis- 
tribution of income. The income tax returns for the estate may be filed on 
a calendar year or a fiscal year basis. The question should be discussed 
with counsel since a fiscal return is frequently advantageous, first in stagger- 
ing substantial income items over two years rather than lumping them into 
one, and secondly, in cases where it is desirable from the beneficiary’s view- 
point to postpone the taxability of income to the ultimate distributee for as 
long a period as permissible. 

(21) The matter of termination of liability for federal taxes should 
be considered with counsel before the estate is distributed. A request for 
prompt assessment under Section 275b of the Internal Revenue Act” will 
reduce the ordinary period of limitations on income tax liabilities to eighteen 
months after such request. 


(22) An executor must defend the will if it should be contested. This 
may require a large amount of special investigation by the executor in col- 
laboration with counsel in preparing for trial. 


(23) The personal representative must work with counsel in preparing 
interim and final reports and accounts. Final distribution may involve a 
large amount of detailed work on the part of the personal representative 
where heirs or beneficiaries are numerous. 


(24) The personal representative will need to consult frequently with 
counsel for the estate regarding many special questions which arise from 
time to time. For example, he may want to confer with counsel about 
whether inheritance taxes are chargeable against the residuary estate or 
against particular legacies. Or he may want legal advice with respect to 
whether joint tenancies are really joint tenancies for all purposes or only 
“conveniences.” If inter vivos trusts are involved, their terms should be 
checked with counsel to ascertain whether contribution to estate or in- 
heritance taxes is required. And it may be necessary to talk over with the 
attorney the question of whether insurance beneficiaries and appointees of 
property, under the terms of the particular will, are required to contribute 
to the payment of federal estate taxes. Every estate presents its own special 
and perplexing problems which the personal representative must clear with 
counsel for the estate. 


While it is felt that the foregoing outline of administrative duties re- 
quired to be performed by the personal representative from time to time 
(and it is not intended as an enumeration of all his duties) makes it clear 


* Int. Rev. Cope § 275b (1950). 
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that his functions are clearly distinguishable from those performed by the 
attorney for the estate, nevertheless this same outline also makes it equally 
apparent that problems are continually arising in the administration of 
estates which require close cooperation between the attorney and the per- 
sonal representative. 


INVENTORY AND APPRAISAL 


Inventory 


One of the most important administrative acts of the personal repre- 
sentative is the preparation and filing of the inventory. A basic purpose 
of an administration proceeding in the probate court is to settle the de- 
cedent’s estate so far as claims of creditors are concerned, and the general 
rule, subject only to a few exceptions, is that such claims not filed within 
nine months from the issuance of letters testamentary or of administration 
are barred as to the estate which has been inventoried within such nine-month 
period. ** Consequently the filing of a complete and accurate inventory is 
an important step in setting possible claims against the decedent’s estate at 
rest. Ordinarily the personal representative has little to do with the 
decedent's real estate, yet he should see to it that such real estate is fully and 
correctly inventoried. Otherwise the possibility of claims against the 
decedent subsequently coming to light which might be enforced against 
such uninventoried real estate by petition to sell to pay debts will cloud the 
title and render it unmerchantable until lapse of time has finally cured the 
objection. ** Likewise other property of the deceased will remain subject 
to possible claims of creditors unless inventoried. If after the nine-month 
period the personal representative finds that he has overlooked certain 
property of the decedent and failed to include it in the inventory, he should 
file a supplemental inventory, establish a new claim date and republish for 
claims in order to bring the provisions of Section 204 of the Probate Act 
into operation as to the property described in the supplemental inventory. * 


Section 171 of the Probate Act ** provides that within sixty days after 
the issuance of letters the personal representative shall file with the clerk of 
the court a verified inventory of the real and personal estate which has come 
to his knowledge and of any cause of action on which he has a right to sue. 
The same section provides that if any such “estate” comes to his knowledge 
“after he has filed an inventory he shall file a supplemental inventory there- 
of within sixty days after it comes to his knowledge.” 


“Inn. Rev. Srar., c. 3, § 356 (1949). For an excellent discussion of the rights of 
creditors generally, see Pufahl v. Estate of Parks, 299 US, 217 (1936). 

“In re Estate of Levy, 335 Ill. App. 367, 82 N.E.2d 209 (Ist Dist. 1948). 

* Int. Rev. Srat., c. 3, § 356 (1949). 

“The general subject of the rights of creditors and barring claims will be more 
fully discussed in the article entitled “Ascertainment and Payment of Debts” which will 
appear in the Winter, 1951, issue of the Law Forum. 

* Inv. Rev. Srat., c. 3, § 323 (1949). 
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Section 172 provides that the inventory shall “describe the real estate, 
and the improvements and encumbrances thereon, shall state the amount of 
money on hand, shall list all personal estate, designating each item of per- 
sonal estate other than cash and goods and chattels as ‘good’, ‘doubtful’, or 
‘desperate’... .” 7° In addition to the above requirements the rules of the 
local probate or county court should be followed. 

It will be noted that it is not sufficient that the personal representative 


inventory only property that has come into his possession; property that has 
come to his “knowledge” must likewise be inventoried. ** 


The listing of an item in an inventory is not necessarily conclusive as to 
its ownership where a dispute involving that question later arises.** How- 
ever, including the item in the inventory may well be beneficial inasmuch as 
it will serve to relieve such property of claims of creditors not filed within 
the statutory period. ' 


The administrator or executor is not the sole judge of what he shall or 
shall not inventory and citation proceedings may be had to compel him to 
inventory controversial items.*° Necessarily the ultimate determination 
must rest in the court; otherwise, if the representative refused to inventory 
any property, the court would be powerless to control the administration of 
the estate. 74 


Many difficult and controversial questions frequently arise as to whether 
particular items should or should not be inventoried. For example, problems 
of this character may exist with respect to joint bank acounts, ** stock cer- 
tificates endorsed in blank and claimed personally by the party named as 
executor, ** property alleged to be given to a child, ** property about which 
there is a controversy as to ownership, ** disputed debts, ** rents collected 
during the decedent's lifetime by the surviving spouse,** and pledged 
securities. ?* 

Included in the various items of property which the courts have held 
should be inventoried are life insurance payable to the “legal representa- 
tive,” *° alimony due the decedent to the time of death, °° amounts due on 


Id. § 324. 
"Id. § 323. 

“Remus v. Schwass, 406 I!’ 63, 92 N.E.2d 127 (1950). 

*See note 10, supra. 

* Iu. Rev. Srat., c. 3, § § 335, 339a (1949). 

“Simms v. Guess, 52 Ill. App. 543 (4th Dist. 1893). 

™ In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949). 

* Coffey Vv. Coffey, 179 Ill. 283, 53 N.E. 590 (1899). 

* Estate of Frances E. Harwood v. Harwood, 193 Ill. App. 514 (3d Dist. 1915). 
* Keshner v. Keshner, 376 Ill. 354, 33 N.E.2d 877 (1941). 

* Simms v. Guess, note 21, supra. 

* Kepple v. Crabb, 152 Ill. App. 149 (3d Dist. 1909). 

*Furness v. Union National Bank, 147 Ill. 570, 35 N.E. 624 (1893). 
* The People, etc. v. Phelps, Admix., 78 Ill. 147 (1875). 

”Dinet v. plone Admr., 80 Ill. 274 (1875). 
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real estate contracts, *? rents due prior to the decedent’s death but not 
thereafter, ** a leasehold interest owned by decedent,** and the interest of a 
mortgagee in lands securing his mortgage. ** 

Although the personal representative is the proper party to bring action 
to recover damages for causing the death of the decedent under the Injuries 
Act, * yet the recovery does not accrue to the estate for the benefit of 
creditors. Hence such a claim should not be inventoried. This Act and 
the Workmen’s Compensation Act ** specify the persons for whose exclusive 
benefit the amount recovered is to be had. 


Appraisal 


Section 173 of the Probate Act *’ provides that upon the issuance of let- 
ters a warrant “may” issue authorizing three disinterested persons of 
discretion to appraise the “goods and chattels” of the decedent that come 
to their knowledge. This same section of the statute specifically provides 
that if there is no person entitled to a widow’s or child’s award the court 
may excuse the appointment of appraisers. 

Section 174 prescribes the oath to be taken by the appraisers and Section 
175 directs that they “shall list each article with its value in dollars and cents” 
and that a return thereof is to be made by the personal representative to the 
clerk of the probate court within 60 days from the date of his letters. ** 

The precise meaning of the term “goods and chattels” used in Section 
173 may become important in view of the right of the surviving spouse 
un‘ier Section 181 of the Probate Act ** to select goods and chattels not 
specifically bequeathed “at their appraised value” in payment of part or all 
of the surviving spouse’s award. This question has not been definitely 
settled by our Supreme Court, although in discussing similar words used in 
Section 7 of the Statute of Frauds *° the Court said: “The expression ‘goods 
and chattels’ is a term of very extensive meaning, and is often used to desig- 
nate personal property of every kind, as well intangible as tangible, as dis- 
tinguished from real property, and it is also frequently used in a more limited 
sense, the precise import depending upon the subject matter and the 
context.” ** Appraisers commonly include articles of personal adornment, 
furniture, automobiles, bric-a-brac, and the like. However, the family 


* Skinner et al. Exrs. v. Newberry, 51 Ill. 203 (1869). 
* Hayne v. Fenton, 321 Ill. 442, 151 N.E. 877 (1926). 
* Willenborg et al. v. Murphy, Adm’r, Etc., 36 Ill. 344 (1865) (89-year lease). 
*Lightcap v. Bradley, 186 Ill. 510, 58 N.E. 221 (1900); Calkins v. Worth, 117 Ill. 
App. 478 (1st Dist. 1905). 
* Tu. Rev. Strat., c. 70, § § 1, 2 (1949). 
*/d., c. 48, § 144g. 
“Id. c. 3, 3 325. 
* Id. § § 326, 327. 
* Id. § 333. 
? 14. c.'99, = 7. 
“ Davis v. Hincke, 264 Ill. 46, 51, 105 N.E. 708, 709 (1914). 
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pictures and the wearing apparel, jewels and ornaments of the surviving wife 
and her minor children are not to be included in the appraisement inasmuch 
as they are part of the surviving spouse’s award *? without reference to their 
value. *° 


The probate court may set aside an appraisement bill and order the 
appraisers to consider the subject again and make another appraisement; or 
the court may remove the appraisers and appoint others and charge them 
with these duties. But the court has no power to revise and modify the 
appraisement bill and thereby substitute its own judgment for that of the 
appraisers. ** 

Under Section 177 of the Probate Act ** inventories and appraisals may 
be given in evidence in any suit by or against the personal representative but 
are not conclusive for or against him. They are competent evidence against 
the party making them, tending to show what property the deceased owned 
at his death, but they are not evidence against any other person. ** 


CITATION PROCEEDINGS 


One of the basic duties of the personal representative is to take posses- 
sion and control of the personal estate of the decedent. *’ Valuable aid to 
the personal representative in the discharge of that duty is afforded by Sec- 
tions 183 through 187a of the Probate Act which provide for citation 
proceedings in the probate court to recover property and discover 
information. *® 


Statutory Provisions 


Section 183 of the Probate Act ** directs that upon the filing of a verified 
petition therefor the court shall order a citation to issue for the appearance 
before it of any person whom the petitioner believes “(1) to have concealed, 
converted, or embezzled or to have in his possession or control any personal 
property, books of account, papers, or evidences of debt or title to lands 
which . . . belongs to his estate .. . or (2) to have information or knowledge 
withheld . . . and needed . . . for the recovery of any property ...” Section 
184 °° provides that the petition may be filed by the personal representative 


“Inv. Rev. Srat., c. 3, § 330 (1949). 

“Rutledge v. Rutledge, 21 Ill. App. 357 (3d Dist. 1886). 

“Miller v. Miller, 82 Ill. 463 (1876); Field v. Field, 117 Ill. App. 307 (1st Dist. 
1904), aff’'d., 215 Ill. 496, 74 N.E. 443 (1905). 

“Iii. Rev. Srat., c. 3, § 329 (1949). 

“Remus v. Schwass, 406 Ill. 63, 92 N.E.2d 127 (1950); Monroe v. Becker, 283 Ill. 
42, 118 N.E. 1025 (1918); First National Bank of Chicago v. McCarthy, 334 Ill. App. 
480, 79 N.E.2d 868 (1st Dist. 1948). 
“1 Horner, Propate Practice aANp Estates, § 481 (4th ed. 1940). 
“Ix. Rev. Srat., c. 3, § § 335-339a (1949). 
“Id. § 335. 
Id. § 336. 
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or by “any other person interested in the estate” and that in addition to 
“the prayer for the issuance of the citation the petition shall contain prayers 
for the relief sought by the petitioner as in other cases.” 


At the hearing in response to the citation the court under Section 185 ™ 
has power to examine on oath the person to whom the citation is directed, 
“may hear the evidence offered by any party, may determine all questions 
of title, claims of adverse title, and . . . if the respondent refuses to answer 
proper questions put to him or refuses to obey the court’s order . . . the court 
may commit him to jail... or the court may enforce its order or judgment 
by execution against the respondent’s real and personal property.” Costs 
may be taxed against the respondent. 


Section 186 ** provides that upon the demand of any party to the pro- 
ceeding, questions of title, claims of adverse title, and the right of property 
shall be determined by a jury. 

If the personal representative is the person against whom the citation 
is issued (which could be the situation where, for instance, he refused to 
inventory disputed items), the court may appoint a guardian ad litem to 
appear and represent the estate.** Under Section 187a,** added to the 
Probate Act in 1949, similar provision is made covering the situation where a 
third party claims property in the control or possession of a personal 
representative. 

Referring to these statutory provisions our Supreme Court in Keshner v. 
Keshner * said that they were “intended to provide a comprehensive and 

means for the discovery and recovery of assets, or of their value 
if they have been converted. The proceeding is purely statutory and is 
neither at law nor in equity. It bears the equitable aspects of a bill of dis- 
covery, while at the same time providing for an optional jury as at law 
on demand of the parties, where questions arise concerning claims of adverse 
title or interest. .. The court is given power to determine all questions of 
adverse title or of right of property, and it may enforce its judgments by 
execution or by proceedings in contempt. The proceeding may be merely 
for the purpose of obtaining information with no adversary aspects, or it may 
develop into an out and out suit for the recovery of money. . . Neither 
the executor nor the creditor would necessarily have been proceeding for 
the recovery of a money judgment or even of specific property, although 
either of these results might have occurred. It might have been merely 
a fishing expedition for the discovery of evidence, or evidence of title, or 
for the names of witnesses, or for any proper information necessary . . . in 
the recovery of assets of the estate, and for its proper administration.” 


“Id. § 337. 

“Id. § 338. 

“Id. § 339. 

“Id. § 3394. 

376 UL 354, 359, 33 N.E.2d 877, 880 (1941). 
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The examination proceedings is not a lawsuit, ** its primary purpose 
being to discover assets of estates, ** and as the Supreme Court pointed out 
in Hire v. Hrudicka,** a proceeding to discover assets of an estate is sui 
generis; there is no plaintiff or defendant, nor any counter alignment of 
parties. 

These sections have been held by our courts to give to the personal 
representative a more speedy and less expensive mode for the recovery of the 
assets belonging to an estate, which he represents, than detinue, trover, or 
replevin, and to be a cumulative remedy in those cases where the personal 
representative seeks to possess himself of estate assets which up to the time 
of commencing of such proceeding he has never reduced to his possession. °° 


Pleadings 


Since the citation proceedings are purely statutory, it would seem that 
the provisions of the statutes should be carefully followed. For instance, 
the provisions relative to necessary allegations, service, verification of 
petition, and prayer specifying the relief sought should be observed. It has 
been held, however, that the proceedings are to a large extent informal, © 
and it will be observed that nothing is said in the statute concerning the 
necessity for an answer. In fact it has been held that undenied allegations 
in an answer are not to be considered as evidence in favor of the party 
answering. * ! 

Mr. Nat M. Kahn of the Chicago Bar in an address before the Chicago 
Bar Association in October of 1946 made some interesting suggestions rela- 
tive to technique in bringing citation proceedings. He said in part: 

“If you have strong and independent proof that the respondent has 
property belonging to the estate, it may be advisable in your petition 
to describe this specific property you are seeking to recover and ask 
that the title to the property be adjudicated in the estate. However, if 
you have the slightest doubt that the independent proof you have, 
exclusive of what you hope you may obtain from examining the re- 
spondent, will be sufficient to support a finding that the title to the 
pas property is in the estate, do not describe this specific property, 
and do not ask specifically that the title to this property be adjudicated 
in favor of the estate. The reason for this is obvious . . . If you do not 
have sufficient other proof to sustain your claim, then there can be a 
finding and judgment of dismissal against you on your petition wherein 
you have described the property and asked for an adjudication of title. 
The judgment then becomes res judicata as to the title to the specific 
property described in your petition. Unless you take an appeal to the 


“In re Estate of Jarmuth, 329 Ill. App. 619, 70 N.E.2d 336 (Ist Dist. 1946). 
"Storr v. Storr, 329 Ill. App. 537, 69 N.E.2d 916 (2d Dist. 1946). 

379 Ill. 201, 40 N.E.2d 63 (1942). 

” Wahl v. Jacobs, 146 Ill. App. 71 (3d Dist. 1908). 

® Martin v. Martin, 170 Ill. 18, 48 N.E. 694 (1897). 

“Estate of Frances E. Harwood v. Harwood, 193 Ill. App. 514 (3d Dist. 1915). 
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Circuit Court, the estate has lost all its rights to recover the property 
which was specifically described in the petition. Moreover, if, on a 
trial de novo in the Circuit Court, there is another adjudication adverse 
to the estate, then the estate is compelled to appeal further to the Ap- 
pellate Court, etc. I believe the wise thing to do in most cases is to 
restrict your petition to discovery for information only.” 


Evidence 


An important aspect of the citation proceedings is the power of the 
trial judge in his discretion to suspend the application of the Dead Man’s 
Statute which, in general, renders any person who is a party to a suit, adverse 
to an estate, incompetent to testify in his own behalf. 


The trial court controls the proceedings and has full power to conduct 
the examination. ** At a hearing on a petition for citation the court may 
examine the respondent under oath and may hear the evidence offered by 
any party, including testimony detailing conversations of an adverse party 
with the deceased. It is discretionary with the court, however, whether or 
not the party shall be permitted to testify and the witnesses are deemed 
those of the court no matter by whom they are examined. 


In Storr v. Storr, * the plaintiff contended that inasmuch as the proceed- 
ings in that case were brought to determine the right and title to the 
property in question and therefore had an adversary aspect, it was the same 
as any other suit to try title and hence the testimony of an adversary party 
pertaining to conversations with the deceased was barred under Section 2 
of the Evidence Act. The court rejected this theory, quoting the following 
language used by the Supreme Court in Keshner v. Keshner, a citation 
proceeding: 

“It cannot be said in this case that the testimony of the widow and 
daughter must be evaluated by the ordinary rules applying to adverse 
witnesses. They were not the witnesses of the creditor or executor, 
but of the court, and no matter by whom they were examined, the 
creditor could not be bound by their testimony nor be held to have 
vouched for its truthfulness. To apply such a rule [i.e., the Dead Man’s 
rule] to this proceeding would be to destroy its usefulness in the ad- 
ministration of estates, and completely thwart the very purpose for 
which the statute was enacted.” 


However, in In re Estate of Halaska, °’ where a different factual situation was 
involved, the trial court was held not to have abused its discretion by dis- 
allowing similar testimony. 


@Tir. Rev. Srat., c. 51, § 2 (1949). 
“In re Estate of Jarmuth, 329 Ill. App. 619, 70 N.E.2d 336 (1st Dist. 1946). 
“In re Estate of Halaska, 307 Ill. App. 176, 30 N.E.2d 119 (Ist Dist. 1940). 
* 329 Ill. App. 537, 69 N.E.2d 916 (2d Dist. 1946). 

© 376 Ill. 354, 362, 33 N.E.2d 877, 881 (1941). 

* 307 Ill. App. 176, 30 N.E.2d 119 (1st Dist. 1940). 
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Gifts 


Quite frequently the respondent in the citation proceedings claims to 
have acquired title to the property in question by way of gift from the 
decedent. In fact, this issue is so often involved in citation proceedings that 
a brief reference will be made to the general rules applicable to gifts. 


There are three requisites necessary to a donation causa mortis: (1) The 
gift must have been made with a view to the donor’s death; (2) it must have 
been made to take effect only in the event of the donor’s death by his 
existing disorder; and (3) there must have been an actual delivery of the 
subject of the donation. It is essential to a donation inter vivos that the gift 
be absolute and irrevocable; that the giver part with all present and future 
dominion over the property given; that the gift go into effect at once and 
not at some future time; that there be a delivery of the thing given to the 
donee; and that there be such a change of possession as to put it out of the 
power of the giver to repossess himself of the thing given. * 


Although in citation proceedings the burden of proving ownership of 
property sought to be recovered ordinarily rests on the petitioner, ** the 
burden of establishing a gift is on the donee and such proof must be by clear 
and convincing evidence. 


Where a respondent claims that the property is his by virtue of a gift, 
circumstances surrounding the alleged gift often show a fiduciary relation- 
ship. When such a confidential or fiduciary relation is once established, 
courts scrutinize very closely any transaction between the parties by which 
the dominant party secures any profit or advantage at the expense of the 
person under his influence. All transactions between parties in this relation 
are presumptively fraudulent and void, and as a corollary the rule requiring 
gifts inter vivos to be established by clear and convincing evidence is espe- 
cially applicable in cases where a confidential relationship existed. ™ 


Powers of the Probate Court 


The foregoing sections of the statute dealing with citation proceedings 
do not and obviously could not extend the jurisdiction conferred upon pro- 
bate courts by the Illinois constitution. ‘* Consequently those sections do 


“Williams v. Chamberlain, 165 Ill. 210, 46 N.E. 250 (1897). 

“ Schwaan v. Schwaan, 320 Ill. App. 287, 50 N.E.2d 861 (1st Dist. 1943). 

 Keshner v. Keshner, 376 Ill. 354, 33 N.E.2d 877 (1941). 

"In re Estate of Jarmuth, 329 Ill. App. 619, 70 N.E.2d 336 (Ist Dist. 1946). 

" The jurisdiction of probate courts is fixed by Section 20, Article 6, of the Llinois 
Constitution of 1870, and by the act to establish probate courts, approved April 27, 1877, 
passed in pursuance thereof. The act of April 27, 1877, in providing for the establish- 
ment of probate courts conferred jurisdiction on such courts in the exact ene of the 
Constitution, By that language probate courts are given original jurisdiction of all pro- 
bate matters, settlement of estates of deceased persons, appointment of guardians and 
conservators and settlements of their accounts, all matters relating to apprentices, and 
cases of the sales of real estate of deceased persons for the payment of debts. The juris- 
diction is limited by the Constitution to the particular subjects named, and there is no 
general clause relating to jurisdiction as there is in respect to county courts. 
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not confer upon probate courts general equity jurisdiction or jurisdiction 
over trusts. As the Illinois appellate court pointed out in In re Estate of 
Shanks: ** “No intention of giving to probate courts general equity jurisdic- 
tion can be attributed to the legislature by the enactment of said sections. It 
is one of the oldest heads of chancery practice to execute and control trusts 
and trust funds.” Nor does the probate court now have jurisdiction to try 
titles to real estate. The Illinois Supreme Court in Sims v. Powell, "* speak- 
ing of the citation provisions of the statute, observed: “Neither the present 
nor the former provisions confer, or even purport to confer, upon probate 
courts general equity jurisdiction and, specifically, the power to determine 
titles to real estate in citation proceedings.” 


Furthermore, on appeal the general jurisdictional power of the circuit 
court is limited and circumscribed to the same jurisdictional subjects as 
that of the probate court. 


The remedy provided by these statutory provisions is for the recovery 
of specific personal property, books of account, papers or instruments of 
title, and the obtaining of information concerning any indebtedness, or 
evidences of indebtedness, or property, titles, or effects belonging to any 
deceased person, or to the executor or administrator, or the estate of any 
deceased person."® By statute the court has the power to examine the 
respondent and commit him to jail if he refuses to answer proper questions 
or obey the court’s order. All questions of title to personalty may be re- 
solved and execution may issue upon a judgment of the court. Costs may 
be taxed against the respondent. The process against a party on his re- 
fusal to comply with the order of court is one of civil contempt. 


Where the probate court has jurisdiction of the subject matter and of 
the parties, the same presumptions in favor of the rulings of that court must 
be indulged in as are applied in favor of judgments and decrees of the circuit 
court under like circumstances."* However, in Schwaan v. Schwaan,™ 
the court held that an order denying the prayer of an executor’s petition 
to discover assets did not constitute a prior adjudication and hence was not a 
bar to the subsequent maintenance by such executor of a petition for citation 
to recover property and discover information, where the first citation did 
not pray anything more than discovery and the order dismissing the same 
did not show that the issues with respect to ownership of the property had 
been determined upon the merits. 


™ 282 Ill. App. 1, 12 (3d Dist. 1935). 

* 390 Ill. 610, 617, 62 N.E.2d 456, 459 (1945). 
* Howard v. Swift, 356 Ill. 80, 190 N.E. 102 (1934). 

* In re Estate of Miller, 311 Ill. App. 280, 35 N.E.2d 811 (2d Dist. 1941). 
"Wilson v. Prochnow, 359 Ill. 148, 194 N.E. 246 (1935). 

* Skidmore v. Johnson, 334 Ill. App. 347, 79 N.E.2d 762 (1st Dist. 1948). 
” 320 Ill. App. 287, $0 N.E.2d 861 (ist Dist. 1943). 
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Our courts have frequently held that citation is not a proper method of 
collecting a debt. * 


Nonresidents of the county may be cited to appear before the court 
which issued the citation ** and the trial judge not only may, but under ap- 
propriate circumstance should, take an active part in the examination to 
discover and recover assets of the estate. ** 


SALES 


Title to personal property upon issuance of letters vests in the per- 
sonal representative but he ordinarily acquires no title or interest in real 
property. It passes directly to the heirs or devisees. ** 

The sale of personal property generally is covered by Section 209 of 
the Probate Act, ** which provides that the personal representative, by leave 
of court, shall sell when it is necessary for the proper administration of the 
estate but that property reserved to the surviving spouse, included in specific 
bequests, or directed by the testator not to be sold shall not be sold unless 
a sale becomes necessary for the payment of claims or expenses of admin- 
istration or the proper distribution of the estate. Although the section 
contemplates a court order directing that a sale be made it has been held 
that a sale without such order is valid in the absence of collusion. * 


With respect to power of sale over real estate, Section 225 of the Pro- 
bate Act ** provides that “when there is insufficient personal estate to pay 
expenses of administration, claims against the estate, or legacies expressly or 
impliedly charged by the decedent’s will upon his real estate, the executor 
or administrator by leave of the Probate Court and upon such terms as the 
court directs, may sell or mortgage for those purposes real estate or in- 
terest therein to which the decedent had claim or title; . . .” Personal 
property is, of course, primarily liable for the payment of debts and if 
the personal property is insufficient to pay the debts plus legacies, the 
legacies will abate unless the testator has made them a charge on real estate. *” 
It is interesting to note that it has been held in Illinois that a 99-year lease is 
personal property and presumably would be sold to pay debts or legacies 
before such legacies would be subject to abatement. ** Succeeding sections 
of the statute give specific directions as to the amount of the real estate to 
be sold and provide for a statement of condition of decedent’s estate, filing 


* In re Estate of Shanks, 282 Ill. App. 1 (3d Dist. 1935), and cases therein cited. 
"In re Estate of Willich, 338 Ill. App. 289, 87 N.E.2d 327 (3d Dist. 1949). 

“In re Estate of Jarmuth, 329 Ill. App. 619, 70 N.E.2d 336 (1st Dist. 1946). 

“ Anderson v. Shephard, 285 Ill. 544, 121 N.E. 215 (1919). 

“Iii. Rev. Srat., c. 3, § 361 (1949). 

“Equitable Life Assur. Soc. v. Mallers, 104 F.2d 567 (7th Cir. 1939). 

“Iii. Rev. Srat., c. 3, § 379 (1949). 

" In re Estate of Brown, 293 Ill. App. 373, 12 N.E.2d 710 (3d Dist. 1938). 
“Zimmerman v. Dawson, 222 Ill. Te 212 (ise Dist. 1921). 
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of petition, bond, powers of the court, place and terms of sale, report of 
sale, issuance of deed, and use of the proceeds. All of the statutory require- 
ments should be carefully followed ** or the proceedings may be subject to 
collateral attack. 


The provisions of the statute with reference to the sale of real estate or 
interest therein do not apply to sales made without order of court by an 
executor under a power given by the will. °* This power is a personal power 
and must be exercised if at all by all of the duly qualified and acting 
executors, * although if one or more fails to qualify, or dies, etc., those re- 
maining may act. °* An administrator with the will annexed cannot exercise 
the power “ although he may go into equity and ask that he be appointed 
a trustee for that purpose. * 


The executor may acquire an interest in the real estate by devise, or 
his interest may be merely by way of power of sale, express or implied, and 
such power may be expressly or impliedly discretionary or mandatory. 
Each case, of course, turns upon the particular language of the will in ques- 
tion. Where the will not only authorizes an executor to sell real estate, but 
also contains language of direct gift such as “I hereby devise to my 
executor .. ,” the executor’s authority to sell is coupled with an interest 
and the freehold immediately vests in him * as trustee.°* An example of 
an express discretionary power might be: “I hereby authorize my executor 
in its discretion and without order of court to sell all or any part of the 
estate whether real or personal,” an express mandatory power could contain 
the same language with the addition of a word such as “direct” so that the 
expression would be: “I hereby authorize and direct . . .” 


The determination of whether an implied power of sale exists requires 
careful construction of the instrument. The power to sell real estate will be 
implied where it is necessary to enable the executor to carry out the pro- 
visions of the will; in such a case the power is given by implication in order 
that the intention of the testator may not be defeated. In Sartain v. Davis, ** 


“Fell v. Young, 63 Ill. 106 (1872). 

“Cash v. Maloney, 402 Ill. 528, 84 N.E.2d 390 (1949). 

“Tut. Rev. Stat., c. 3, § 400 (1949). 

“ Frackelton v. Masters, 249 Ill. 30, 94 N.E. 124 (1911); Sctoff v. McGinn, 178 Ill. 
46, 52 N.E. 1048 (1899). 

“Iu. Rev. Srat., c. 3, § 228 (1949); Randolph v. Hinck, 288 Ill. 99, 123 N.E. 273 
(1919). 

” Bigelow v. Cady, 171 Ill. 229, 48 N.E. 974 (1897). 

“Penn v. Fogler, 182 Ill. 76, 55 N.E. 192 (1899). In this case it was held that a 
decree conferring on the administrator with the will annexed “all the powers, rights, 
duties, and authority that an executor could or might have if named in said will” did 
not confer upon him trust powers such as the sale of real estate but only such as apper- 
tain strictly to the office of cemiatee. 

* Smith v. Hunter, 241 Ill. 514, 89 N.E. 686 (1909). 
* Daniels v. Brooks, 377 Ill. 44, 35 N.E.2d 362 (1941). 
323 Ill. 269, 154 N.E. 101 (1926). 
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there was no express power of sale given but the executor was directed to 
divide the estate into thirteen equal portions. The bulk of the estate con- 
sisted of improved and unimproved parcels of real estate of unequal value 
and the court held that the executor could not perform the duty enjoined 
upon him without actually selling the real estate; that he therefore had a 
power of sale by implication. It should not be concluded from the Sartain 
case, however, that a power of sale will necessarily be implied from a mere 
direction for equal division of property consisting in part of parcels of land, 
inasmuch as under the facts of the particular case an actual division of the 
land may effect the desired result. An expressed power of sale, though not 
in so many words declared by the testator to be mandatory, may be so con- 
strued by implication as was done in Greenwood v. Greenwood, * where a 
different holding would have meant that the devise would fail inasmuch as 
the devisees were nonresident aliens incapable by Illinois law at that time in 
force of taking title to real estate. There the court said: “In such a case the 
mere absence of words of express command or direction ought not be held 
to render the exercise of the power discretionary, when to so hold would 
defeat the intention of the testator as it appears from the whole will.” 


From these and other cases pertaining to the existence, extent, and dura- 
tion of an implied power of sale it would seem advisable for the executor to 
file a complaint in the circuit court or superior court of Cook County setting 
up the facts and praying that the court authorize the executor as trustee to 
make the necessary sale. *°° The chancery court is selected inasmuch as one 
of the oldest heads of chancery jurisdiction is the execution and control of 
trusts. Furthermore the law is well settled that where an executor is charged 
with duties which do not properly belong to such officer but to a trustee, 
such as an implied power of sale, the executor will be held to be a trustee and 
the fact that he is designated as “executor” without distinguishing the duties 
imposed as trustee does not amount to a failure to appoint a trustee. The 
executor under such circumstances becomes also a trustee in fact. *” 


Title 


The executor will take such title in the land as is necessary to discharge 
the duties imposed upon him. **? Title to the real estate will vest in the 
executor as a trustee independently of his office as executor when there is 
a specific devise to him '°* or when he is given power of sale together with 
additional duties such as authority to “take possession of and in all things 


” 178 Ill. 387, 403, 53 N.E. 101, 104 (1899). 
JAMES, ILLinois Propate Procepure AND Practice, 153 (1934). 
'* Maguire v. City of Macomb, 293 Ill. 441, 127 N.E. 682 (1920); People v. Huffman, 
182 Ill. 390, 55 N.E. 981 (1899). 
? Lash v. Lash, 209 Ill. 595, 70 N.E. 1049 (1904). 
** Dingman v. Beall, 213 Ill. 238, 72 N.E. 729 (1904). 
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manage and control my said estate . . . the same as I could if living . . .” 1° 


Such language makes it necessary for him to have the title in order to dis- 
charge those duties. 


If the executor has a naked power of sale, the title vests in the devisee 
or the heirs at law in trust *°* subject to the power of sale, providing such 
vesting does not do violence to the over-all intention of the testator. *°° 


Equitable Conversion 


The question arose in Rauschkolb v. Ruediger *°" as to who owned the 
title to real estate and was therefore entitled to rents amounting to $819.46 
which were in the hands of the executrix at the time of the commencement 
of the suit. The clause of the will “I hereby . . . direct my executrix to sell 
the one-half interest of the farm .. . on old Freeburg Road and out of the 
proceeds of said sale . . . pay to the following persons the following 
amounts . . .” was held not to vest title in the executrix or “the following 
persons” but to vest title in the residuary beneficiary. Title was held not to 
be in the executrix because the will gave a mere power of sale. Title was 
not in “the following persons” because of the application of the doctrine of 
equitable conversion. Under this doctrine equity will in certain circum- 
stances, to carry out the presumed intention of the testator, treat real estate 
as personal property or personal property as real estate. 


The rules concerning equitable conversion rest on the maxim that equity 
regards as done that which should be done. To bring this doctrine into play 
there must appear a clear and imperative direction to sell and distribute the 
proceeds; a discretionary direction is insufficient.*°* The beneficiaries may 
elect to take the property in its original form, in which event a reconversion 
may be effected. Bouslough v. Bouslough,** explains equitable conversion 
and reconversion as follows: 


“Where a testator devises land to be sold and the proceeds distributed, 
his presumed intention is to give the real estate the quality of per- 
sonalty, and a court of equity, which regards things directed to be done 
as if actually performed, will carry out such intention. . . In such a case, 
if the devisees are all sui juris, they may by concurrent action elect to 
take the real estate, as such, in place of the proceeds, and the converted 
property is thereby restored in equity to its original state. The char- 
acter of the bequest can not be changed from money to a devise of 
land except by concurrent action of all, since each has a separate right to 
insist upon the bequest as provided by the will.” 


™ Greenwood v. Greenwood, 178 Ill. 387, 53 N.E. 101 (1899). 
™ Brandt v, Phipps, 398 Ill. 296, 75 N.E.2d 757 (1947). 
Greenwood v. Greenwood, 178 Ill. 387, 53 N.E. 101 (1899). 
325 Ill. App. 342, 60 N.E.2d 250 (4th Dist. 1945). 

“Tockner v. VanBebber, 364 Ill. 636, 5 N.E.2d 460 (1936). 
306 Ill. 24, 27, 137 N.E. 517, 518 (1922). 
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Inadequacy of Price 


Where a sale does not require approval of court or where a needed 
approval has been obtained, such sale ordinarily will not be set aside because 
of inadequacy of price in the absence of proof of fraud or some irregularity 
in the sale. It is held that in these cases the buyer has an interest or right 
in the property. In Evans v. Hunold,*° where the will directed a private 
sale without order of court the sale was held to be executed when the highest 
and best bid was accepted from a stranger. The court said: “There is sound 
equitable basis for the protection of the stability of judicial sales. If a 
prospective bidder be allowed to wait until after the property is declared 
sold to a given bidder, then later offer a larger sum, not only would the 
stability of judicial sales be destroyed, but such practice would greatly dis- 
courage bidding at a sale and tend toward lower bids thereat, for no one 
would care to bid at a sale so left open to subsequent bids. The results 
would be that estates would thus be deprived of advantageous sales, while 
the office of auctioneer would be transferred to the chancellor.” In the 
same case the court also observed: “The fact that events subsequent to a sale 
in good faith result in the trust estate being deprived of a substantial sum of 
money, does not outweigh the injustice which a denial of confirmation 
would work upon appellant.” 


Sometimes a sale is made subject to approval of court. The rules ap- 
plicable in such a case were stated by our Supreme Court in Straus v. 
Anderson, ™ as follows: 


“The officer conducting the sale acts as the agent of the court in offer- 
ing the property for sale. His declaration striking off the property to 
the highest bidder carries with it no interest or title to the property. 
The bid is only an offer to buy. Until, and unless, the court confirms 
the report of sale made by the officers conducting the sale, there is no 
sale. In the latter character of sales the chancellor has a broad power 
in their supervision made under his direction and may, acting in his 
judicial discretion, confirm, or disapprove any such sale . . . and may 
refuse to confirm the sale merely because of the inadequate price for 
which the premises are struck off.” 


Time Within Which Sale Should Be Made 


In Lockner v. VanBebber,** the language, “I want what remains of 
my estate both real and personal to be sold within one year,” was held to be 
sufficiently specific to amount to a direction to sell, but the power not having 
been exercised within that time it lapsed. In Pope v. Kitcheill,* where the 


393 Ill. 195, 200, 65 N.E.2d 373, 376 (1946). 
™ 366 Ill, 426, 432, 9 N.E.2d 205, 208 (1937). 
364 Ill. 636, § N.E.2d 460 (1936). 

™* 354 Ill, 248, 257, 188 N.E. 451, 454 (1933). 











458 ADMINISTRATION OF ESTATES [ Vor. 1951 


executors were given a power of sale, the court said: “The real estate was 
not devised to them, and when they failed to carry out the testator’s positive 
direction to sell the land within two years they forfeited the right entirely.” 


Where the will does not state a specific time in which a sale is to be 
made it is undoubtedly the intention of the testatrix that the sale be made 
as soon as it can be done consistently with the best interest of the estate. 
In Teater v. Salander,“** the Supreme Court stated the general rule as fol- 
lows: “It is well established that where positive directions are given to do an 
act, but no time is fixed in which the same shall be performed, it is incumbent 
upon the donee of the power to exercise the same within a reasonable time. 
What is a reasonable time depends, of course, upon the circumstances show- 
ing what is to the best interest of the estate...” 


In Dingman v. Beall, ** the reference to time was “as soon after the pro- 
bate of this will my said executor . . . shall in his discretion . . . sell the 
land...” The executor, who was in fact a trustee, sold within approxi- 
mately six months after the will had been admitted to probate at a time when 
plans to contest the will were under way and widely known. The court 
held that a sale at this particular time when the price would naturally be 
depressed because of the impending will contest constituted a breach of trust. 
The court said: “It was the duty of the trustee to sell the land for the best 
price attainable, and it was his duty to not sell the land, when there was 
nothing calling for haste, at a time when he knew it would not bring what 
it was reasonably worth, but that its sale value would be affected by the 
threatened contest.” 


The latest expression of our Supreme Court with respect to the time 
within which sale should be made will be found in Brandt v. Phipps, 
where the court said: 


“The question presented is whether the failure of an executor to 
exercise a power of sale within a reasonable time, standing alone, suffices 
to terminate his authority to make a sale. Upon due deliberation, we 
reaffirm the rule announced in Vierieg v. Krehmke, 293 Ill. 265, 127 
N.E. 735, that where the will gives to the executor the power to sell real 
estate, but does not fix the time within which such power must be 
exercised, the executor must exercise the power within a reasonable 
time and, by his unreasonable delay, he forfeits his right to sell and dis- 
tribute the assets of the estate. By way of clarification, however, we 
may add that when the delay is prolonged, the executor’s failure to 
exercise the power of sale automatically works a forfeiture of the power. 
Where the delay, although unreasonable, is of shorter duration, the 
heirs must take affirmative action looking toward the destruction of the 
power of sale in order to effectively terminate the executor’s power.” 


™ 305 Ill. 17, 23, 136 NLE. 873, 875 (1922). 
213 Il. 238, 246, 72 N.E. 729, 731 (1904). 
© 398 Ill. 296, 311, 75 N.E.2d 757, 764 (1947). 
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It would seem that when it is questionable whether a “reasonable” time 
has expired and along with it the executor’s power of sale, it would be ap- 
propriate to call upon a chancery court to determine the matter. 


Other Principles 


In conducting a sale the executor is held only to the exercise of such 
skill and diligence as an ordinarily prudent man bestows upon his own 
similar private affairs **’ and will not be held liable for mistake in matters 
of judgment or opinion where ordinarily prudent businessmen might be 
alike mistaken as to what was for the best interests of the estate.*7* The 
executor cannot directly or indirectly buy at his own sale, *® and without 
specific authority conferred in the will the executor has no power to bind 
the estate by warranty deed but can convey to the purchaser only such 
title as the decedent had. **° Bona fide purchasers for value without notice 
are protected and need not inquire as to the necessity for the exercise of the 
power or the application of the proceeds. ’* Furthermore the probate 
court being a court of general (though limited) jurisdiction, its order ap- 
proving a sale cannot be collaterally attacked in another court '* even 
though it is charged that the executor negligently and fraudulently sold 
assets for less than their fair and realizable value. **° 


OPERATING: A DECEDENT’S BUSINESS 


When the decedent is engaged in the operation of a business at his 
death, the personal representative is often faced with difficult legal and 
administrative problems. 


At the outset, it should be noted that the general rule is that an ordinary 
personal representative has no authority by reason of his office to continue 
the decedent’s business. *** It is his duty to close up the estate, not to subject 
the assets to the hazards of trade. This familiar rule certainly does not mean, 
however, that the personal representative is absolutely powerless to take 
reasonable and proper steps to wind up the business in such a way as to 
protect it against unnecessary loss. Neither does it mean that the proprietor 
of a going business is powerless to provide for the perpetuation of that 
business after his death. 


™ Christy v. Christy, 225 Ill. 547, 80 N.E. 242 (1907). 

“In the Matter of Corrington, 124 Ill. 363, 16 N.E. 252 (1888). 

™ Mettler v. Warner, 249 Ill. 341, 94 N.E. §22 (1911). 

™ Bauerle v. Long, 187 Ill. 475, 58 N.E. 458 (1900). 

Daniels v. Brooks, 377 Ill. 44, 35 N.E.2d 362 (1941); Griffin v. Griffin, 141 Ll. 
373, 31 N.E. 131 (1892); Crozier v. Hoyt, 97 Ill. 23 (1880); Wardell v. McDowell, 31 
Ill. 364 (1863). 

‘ Commissioners of Lincoln Park v. Schmidt, 395 Ill. 316, 69 N.E.2d 869 (1946). 

“ Turner v. Alton Banking & Trust Co., 166 F.2d 305 (8th Cir. 1948). 

™ Nonnast v. Northern Trust Co., 374 lll. 248, 29 N.E.2d 251 (1940); Chicago Title 
and Trust Co. v. Corporation of Fine Arts Bidg., 288 Ll. 142, 123 N.E. 300 (1919); 
Grace v. Seibert, 235 Ill. 190, 85 N.E. 308, 22 L.R.A. (N.S.) 301 (1909). 
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In those situations where the decedent leaves a going business at his 
death, a careful analysis should first be made, it seems, of the exact legal 
structure of the particular business. In most instances that business will fall 
within one or the other of three general classifications: (1) a partnership in 
which the decedent’s interest was that of one of the partners, (2) an un- 
incorporated sole proprietorship in which the decedent owned and ran the 
business himself, and (3) a corporation in which the decedent’s interest was 
represented by ownership of stock. 

In cases where the business was in partnership form, the circumstances 
under which the enterprise may be continued and the consequences thereof 
present many special and interesting problems. ’** However, this phase of 
the problem will not be discussed inasmuch as the Winter, 1951 issue of the 
Law Forum will contain an article entitled “Problems Peculiar to Administra- 
tion of Partnership Assets.” Accordingly only the two remaining situations 
mentioned above, viz., where the business was a sole proprietorship run by 
the decedent and where it was incorporated, will be here considered. 


Business Run by the Decedent 
as Sole Proprietor 


Where the business run by the decedent at his death was unincorporated 
and the decedent was the sole proprietor, the will of the decedent, if one 
exists, becomes highly important so far as continuance of the business is 
concerned. 

No testamentary authority to continue the business. If the decedent 
died intestate or if his will confers no authority to continue the business, then 
the administrator or executor, as the case may be, is confronted with the 
general rule stated above that a personal representative has no authority to 
continue a decedent’s business enterprise. *** This rule never meant, it is 
believed, that such a personal representative is wholly without any authority 
whatever to continue the business in order to wind it up and convert the 
assets into cash, where such a course is reasonably necessary for the practical 
preservation of the estate. **7_ While obviously it inhibits the personal repre- 
sentative from continuing the business as a permanent venture with new 
purchases of stocks to replace the goods sold, nevertheless it would not 
seem to foreclose him from exercising a reasonable amount of latitude in 
winding up the affairs of the business in a practical and sensible manner. 
He is surely not compelled to sit by and let the interests of the estate be 
sacrificed. *** The case of Peterman v. United States Rubber Co.*** does 


3 Bocert, Trusts anp Trustezs (Part 1) § 579 (1946). 

™ See note 124, supra. 

™" In re Maddalena’s Estate, 42 Cal. App. 2d 12, 108 P.2d 17 (1940); In re Estates of 
Bethel et al., 111 Or. 178, 209 P. 311 (1924). 

* 24 C.J. Executors and Administrators § 475 (1921); 33 C.J.S. Executors and Ad- 
ministrators § 194 (1942). 

221 Ill. 581, 77 NE. 1108 (1906). 
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not, it is believed, support such a narrow construction of this general rule. 
That case would appear to have gone no further than to limit the personal 
representative who does continue a business for the purpose of closing it out, 
to sales of goods for cash. 


In order to remove any uncertainty, however, the Illinois legislature in 
1945 added Section 213a **° to the Probate Act which provides in substance 
that the personal representative shall have authority, for the preservation and 
settlement of the estate of a decedent, to continue the decedent’s business 
during one month next following the date of the appointment, unless the 
court directs otherwise, and for such further time as the court from time to 
time may authorize on petition. The statute expressly provides that obliga- 
tions incurred in so continuing the business shall be entitled to priority of 
payment out of the assets of the business but, without approval of the pro- 
bate court being first obtained, shall not involve the estate beyond these 
assets. The statute further provides, among other things, for monthly re- 
ports to the probate court. 


This enactment goes far to clarify the position of the administrator or 
of the executor (without special authority under the will) who suddenly 
finds himself confronted with the problem of closing out an unincorporated 
business operated by the decedent as sole proprietor. This statute does not 
contemplate, it would seem, the permanent continuance of such a business 
with the personal representative merely substituted as its proprietor in place 
of the deceased. The object would appear to be liquidation; but liquidation 
in a reasonable and practicable manner calculated to preserve and protect 
the estate. 


The compensation of the personal representative for his services in 
operating the business in such a case may properly be paid in the form of 
the usual allowance to the personal representative approved by the probate 
court, rather than by way of direct salary.*** If such amounts should be 
paid in the form of salary, however, and they are found to be reasonable 
and are approved by the court, it is difficult to see why such a method of 
handling the transaction should be objectionable in substance. *** 


Testamentary authority to continue the business. In those cases where 
the proprietor of the unincorporated business dies testate and the will con- 
fers authority upon the executor to continue that business, the situation is 
controlled by the testamentary provisions. Such provisions are valid. *** In 
continuing the business pursuant to such authority the executor is ordinarily 
functioning as a trustee. *** He may, pursuant to authority conferred by the 


™ Itt. Rev. Srat., c. 3, § 366a (1949). 
"US. Rubber Co. v. Peterman, 119 Ill. App. 610 (ist Dist. 1905), modified, 221 
Ill. 581, 77 N.E. 1108 (1906). 
4 Sueske v. Schofield, 376 Ill. 431, 34 N.E.2d 399 (1941); Kubin v. Chicago Title & 
Trust Co., 307 Il, App. 12, 29 N.E.2d 859 (1st Dist. 1940). 
Moore v. McFall, 263 Ill. 596, 105 N.E. 723, Ann. Cas. 1915 C, 364 (1914). 
™ 3 Bogert, op. cit. supra note 125, § 572. 
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will, be continuing the business as a permanent enterprise with the object of 
making a profit over a definite or indefinite period, and in so functioning 
his position will be quite unlike that of the ordinary personal representative 
whose primary objective is winding up and liquidation by sale or distribution. 
The executor-trustee should, in such a case, be careful to see to it that the 
language of the will is broad enough to confer this authority. **° A testa- 
mentary provision whereby a testator directed his executors “to take charge 
immediately upon my decease and have entire control of all my estate above 
named and manage and conduct the same to the best advantage” has been 
held insufficient to empower such executors to carry on the testator’s 
business. **° As in other cases involving the interpretation of wills, each 
situation would seem to depend upon the special language of the particular 
instrument. 

Where the will grants such power it is well for the executor-trustee to 
consider the advisability of incorporating the business to isolate the general 
estate from claims of business creditors. 

When the executor-trustee continues the testator’s business pursuant 
to authority conferred by the will, difficult questions may arise with respect 
to the rights of creditors. As the business is continued by the executor- 
trustee new obligations are incurred, for which the executor-trustee is en- 
titled to indemnity. Questions involving the relative priority of the new 
business creditors and of general creditors of the decedent may arise out of 
this situation. While the results reached in these cases depend largely upon 
the particular facts, yet it seems clear that where the decedent’s creditors 
make no objection but knowingly permit the executor-trustee to continue 
the business over an extensive period, “there will come a time at which their 
claims will be subordinated to the claims of new creditors.” 157 


Stock Ownership by the Decedent 


Instead of being sole proprietor of an unincorporated business, the 
decedent’s interest may have been represented by stock in a corporate 
enterprise. 

The Business Corporation Act provides that shares of stock standing 
in the name of a deceased person may be voted by his administrator or 
executor, either in person or by proxy. It is further provided that no trustee 
shall be entitled, as such fiduciary, to vote shares held by him without a 
transfer into his name. *** Ordinarily, the duties of the personal representa- 
tive who receives shares of corporate stock as part of the estate assets—say, 
for example, one hundred shares of U. S. Steel—will be limited in character. 


© See Sueske v. Schofield, note 132, supra. 

See note 125, supra. 

3 Bogert, op. cit. supra note 125, § § 575, 576. 
8 Iny. Rev. Srat., c. 32, § 157.30 (1949). 
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His responsibilities will be discharged if he accounts for dividends which he 
receives and exercises the requisite degree of prudence in voting the stock 
and in retaining or disposing of the shares. 


It sometimes happens, however, that the decedent’s stockholdings are 
so large that the corporation is in fact a “one-man” enterprise. When the 
fiduciary succeeds to that character of stockholding he is vested with what 
amounts to actual control of, or the means of controlling, corporate affairs. 
Here it may well be that the fiduciary owes an affirmative duty to his 
beneficiaries to participate actively in the internal affairs of the corporation 
by serving on the board of directors or even under some circumstances as 
a corporate officer. 


When the executor has authority to manage the business the will should 
be examined to determine the powers granted and the objectives of the 
decedent as expressed therein. An examination should be made of the 
physical plant and of the articles of incorporation, by-laws, minutes, agree- 
ments, leases, and income tax returns. Conversations should be sought with 
personnel and others engaged in the field; trade literature should be read. 


The financial condition of the business as of the time the executor’s 
responsibilities begin should be determined beyond question and by audit if 
necessary. Adequate insurance should be maintained. 


The instances seem to be growing in recent years in which an owner 
of the capital stock of a “one-man” or closed corporation seeks to bring 
needed business judgment and experience into the company’s management 
after his death by naming an executor experienced in business generally, 
to act as executor or trustee under his will. Where that is done, the executor 
or trustee should be active in carrying on the company’s business, it would 
seem, since otherwise the testator’s purpose and object would be defeated. 


CONTRACTS OF DECEDENTS 


The general rule is that administrators or executors, in their representa- 
tive capacities, are bound by the covenant or contract obligations of their 
decedents. **° although exceptions are made to that general rule where the 
contract of the decedent is of a personal character or requires, in its execu- 
tion, the exercise of peculiar skill or taste.“° Ordinary contracts of 
guaranty, '** lease, '** purchase, or sale ‘** are not personal in nature and 
would not be terminated by death, but agency agreements would be termi- 
nated, as, for example, the authority of an attorney. ‘* 


“ 33 C.J.S. Executors and Administrators § 189 (1942). 

“Smith v. Wilmington Coal Mining and Mfg. Co., 83 Ul. 498, 500 (1876). 
™ 23 L.R.A. 708 (1894). 

™ Ibid. 

“ bid. 

4 Turman et al. v. Temke, 84 Ill. 286 (1876). 
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At common law, where the contract of a decedent was executory the 
personal representative could undertake its performance but when he did so 
it was upon his own personal responsibility. If losses were sustained he was 
required to bear them and if profits were realized they became assets in his 
hands for the benefit of the estate.**® This common-law rule has been 
modified by a statute in Illinois providing that contracts of the decedent may 
be performed by the personal representative upon the direction of the 
probate court.*** If the personal representative before performing the 
decedent’s contract obtains the order or direction contemplated by this 
statute after having fully disclosed to the court all the facts, and if he then 
carefully and exactly carries out the court’s order and direction, he will be 
relieved from personal liability. But if he elects to perform the contract 
without obtaining the statutory order or direction, he will take upon himself 
the common-law risk of being required to make good any loss which may 
ensue. **? 

Where the personal representative proceeds to carry out the contract 
of the decedent without obtaining the order or direction of the court 
pursuant to this statute, it appears that his acts, if performed in good faith 
and without fraud or collusion, will be binding on the estate so far as the 
living parties to the contract are concerned. ** 


Special statutory provisions apply to contracts entered into by the 
decedent for the purchase **° or sale ** of real estate. *** 


CONCLUSION 


This discussion would be incomplete without emphasizing the value and 
importance of competent counsel to the personal representative engaged in 
administering the affairs of an estate. It is true, of course, that many of the 
personal representative’s duties are administrative in nature, and call for 
talents pertaining to good judgment in business matters, a background in 
investment problems, and experience with reference to real estate and 
accounting. Nevertheless the foregoing partial review of those admin- 
istrative duties makes it clear that they are inseparably interwoven with 
legal problems, and that the personal representative must continually rely 
upon his lawyer for guidance. 


“Smith v. Wilmington Coal Mining and Mfg. Co., note 140, supra. 

“Tir. Rev. Srat., c. 3, § 371 (1949). 

“ Kadish v. Lyon, 229 Ill. 35, 82 N.E. 194 (1907); Jessup v. Jessup, 102 Ill. 480 
(1882); Smith v. Wilmington Coal Mining and Mfg. Co., note 140, supra. 

“™ Kadish v. Lyon, note 147, supra. 

“ Tit. Rey. Srat., c. 3, § § 404, 405 (1949). 

™ Id. § $406-411. 

See also: Id., c. 29, § § 1-8. 
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Accordingly, the Law Forum will publish from time to time a list of 
those materials which have been prepared but are not printed in the Law 
Forum. Copies of these comments may be obtained free of charge by 
writing to—The Law Forum 

College of Law 
University of [Illinois 
Urbana, Illinois 


ILLINOIS DECISIONS 


CHARITIES—Liability of Charitable Corporations for the Torts of Their Agents and 
Employees. Moore v. Moyle, 405 Ill. 555, 92 N.E.2d 81 (1950). Richard R. Zielinski. 


CONSTITUTIONAL LAW-—Invalidation of 1949 Act Creating the Office of County 
Assessment Supervisor. Giebelhausen v. Daley et al., 407 Ill. 25, 95 N.E.2d 84 (1950). 
Ralph Froehling. 

CRIMINAL PROCEDURE —lIllinois Post-Conviction Hearing Act Declared Con- 
stitutional. People v. Dale, 406 Ill. 238, 92 N.E.2d 761 (1950). Fred R. Bristol. 


EQUITY—Use of Interlocutory Injunction. Van Kleeck v. Vente, 340 Ill. App. 395, 
91 N.E.2d 908 (Ist Dist. 1950). George K. Meuth. 


INJUNCTIONS—The Result of Refusing to Balance the Conveniences. Clark v. 
Lindsay Light & Chemical Co., 341 Ill. App. 316, 93 N.E.2d 441 (2d Dist. 1950). Robert 
Utter. 


REPLEVIN—Extent of Damages on a Replevin Bond. Harry Sacks v. American Bond- 
ing Company of Baltimore, 340 Ill. App. 564, 92 N.E.2d 510 (1950). Ralph Froehling. 


WILLS—Annuitant’s Right of Election to Take Principal in Lieu of Annuity. In re 
Herrick’s Estate, 340 Ill. App. 548, 92 N.E.2d 332 (2d Dist. 1950). John S. Rendleman. 


WILLS—Joint Will with Reciprocal Provisions Not Conclusive Evidence of Contract. 
Jacoby v. Jacoby, 342 Ill. App. 277, 96 N.E.2d 362 (2d Dist. 1950). Nathan E. 
Humbrecht. 


WORKMEN'S COMPENSATION—Concurrent Recovery for Wrongful Death. 
Weaver v. Hodge, 406 Ill. 537, 94 N.E.2d 297 (1950). Hollis W. Benjamin. Bi 
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FEDERAL DECISIONS 


ATTORNEY-CLIENT—Attorney Who Represented Conflicting Interests Permitted 
to Recover Reduced Fee. Silbiger et al v. Prudence Bonds Corporation, 180 F.2d 917 
(2d Cir. 1950). Robert T. Beam. 


COMMERCE—Power of State to Fix Wellhead Prices on Natural Gas Sold Interstate. 
Cities Service Gas Co, v. Peerless Oil and Gas Co., 340 USS. 179, 71 Sup. Cr. 215 (1950). 
Donna Klingbiel. 

CONFLICT OF LAWS—State Public Policy Prohibits Out-of-State Broker from Re- 
covering Commissions. Reed v. Kelly, 177 F.2d 473 (7th Cir. 1949). Kenneth R. Shorts. 


CONSTITUTIONAL LAW—Advocating Overthrow of Government by Violence is 
“Clear and Present Danger.” United States v. Dennis et al., 183 F.2d 201 (2d Cir. 1950). 
Nathan E. Humbrecht. 


CONSTITUTIONAL LAW—Discrimination in Making Grand Jury Lists is Denial of 
Equal Protection. Cassel v. Texas, 339 U.S. 281, 70 Sup. Ct. 629 (1950). Conway L. 
Spanton. 

CONSTITUTIONAL et se ana in Education—Equal Protection of the 
Laws. McLaurin v. Oklahoma State Regents for Higher Education, 339 U.S. 637, 70 
Sup. Cr. 851 (1950). Keith E. Roberts. 


CORPORA TIONS—Elimination of Accrued Dividends by Charter Amendment. 
Weckler v. Valley City Mill. Co. et al., 93 F. Supp. 444 (W.D. Mich. 1950). Richard 
R. Zielinski. 

EVIDENCE—Existence of the Attorney-Client Privilege Where the Attorney Consulted 
is also a Judge. Prichard v. United States, 181 F.2d 326 (6th Cir. 1950). rward J. 
Long. 

EXTRADITION—Physical Presence Within the State Not Required. U.S. ex rel. 
Miller v. Walsh, 180 F.2d 240 (7th Cir. 1950). Joseph H. Barnett. 


GIFT TAX—Taxability of ay 4 Settlement Incorporated in Divorce Decree. 
Harris v. Commissioner of Internal Revenue, 340 U.S. 106, 71 Sup. Cr. 181 (1950). 
John S. Rendleman. 

PROCEDURE—Snate is Free Under the Federal Employer’s Liability Act to Apply 
Forum Non Conveniens. State of Missouri ex rel. Southern Ry. Co. v. Mayfield, 340 
US. 1, 71 Sup. Cr. 1 (1950). Joseph H. Barnett. 

TAXATION—Life Insurance Premiums Paid by Husband Claimed as Alimony. 

Blumenthal v. Com’r., 183 F.2d 15 (3d Cir. 1950). Thomas S. Sly. 


DECISIONS OF SISTER STATES 


BILLS AND NOTES—The Im x Rule—Intent of Drawer As to Payee Controls. 
Santa Maria v. Industrial City Bank and Banking Co., 95 N.E.2d 176 (Mass. 1950). 
Conway L. Spanton. 

CONSTITUTIONAL LAW —Fish and Game Laws—Discrimination Against Non- 
Residents. State v. Kemp, 44 N.W.2d 214 (S.D. 1950). Keith E. Roberts. 

HEART BALM SUIT—Denial of Quasi Contract as a Remedy. Rubenstein v. 
Lopsevitch, 4 N.J. 282, 72 A.2d 518 (1950). Melvin Schleuter. 

INTOXICATING LIQUORS—Sale of Intoxicating Liquor to Minors. Sata v. Board 
of Liquor Control of Ohio et al., 94 N.E.2d 464 (Ohio St. 1950). Robert Utter. 
MASTER AND SERVANT—The Scope of Employment. Linam v. Murphy, 232 
S.W.2d 937 (Mo. 1950). John Dooley. 

TRUSTS—Discovering the Intent to Create a Trust. In re Kearn’s Estate, 212 P.2d 
258 (Cal. 1949). John Dooley. 
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Notes 


DISCOVERY UNDER ILLINOIS SUPREME 
COURT RULE 17 


Under Illinois Supreme Court Rule 17(1),* memoranda, reports, or 
documents prepared in readiness for trial are expressly excepted from dis- 
covery. While this exception is seemingly clear and concise in its wording, 
yet it is troublesome to practitioners, for if literally interpreted this exception 
could mean death to a good cause of action or defense. The development of 
the federal discovery rules should be of more than passing interest in the 
interpretation of Illinois Rule 17, and it should afford striking comparisons 
for the Illinois attorney in finding a workable and sound interpretation of 
this important discovery provision. 


In 1936, the Advisory Committee on Rules for Civil Procedure, * ap- 
pointed by the Supreme Court of the United States, submitted to the Court 
its recommendations for the new Federal Rules of Civil Procedure, and the 
rules became law in 1938 with the blessing of the Court. Rule 34 provided 
then, * as it does today, for discovery and production of documents and 
papers upon motion and showing of “good cause” by the moving party. 
No papers or documents were expressly excepted from discovery at this 
time, other than those which were privileged. The problem of the extent 
to which discovery under Rules 26 through 34 would be allowed soon de- 
veloped. The question was whether discovery under those rules could 
extend to the “results of investigation or other information or matters secured 


Int. Rev. Strat. c. 110, § 259.17(1) (1949): “Any party may, without filing an 
affidavit by motion seasonably made, either before or ~ a issue jomed and irrespective 
of the right to employ interrogatories in a complaint in equity, or to file a complaint for 
discovery, or to employ a subpoena duces — for an order directing any other 
party to any cause or matter to file a sworn list the documents, including photo- 
graphs, books, accounts, letters and other papers, which are, or which have been, in his 

ssession or power, material to the merits of the matter in question in said cause. If 
such order shall be made, as to any or all of said documents, the documents embraced 
in such order shall be listed, with sufficient descriptions for identification, in two 
schedules, (1) all those which the party is willing to produce, and the name and address 
of the party in whose possession or control such document now is; (2) all those which 
oad is unwilling to produce, with a statement of the reasons for his objection to 
production of the same and with the name and address of the party in whose possession 
or control such document now is. Documents produced by the opposite party may be 
introduced in evidence by the party demanding them without further proof of 
genuineness. 

This rule shall not apply to memoranda, reports, or documents prepared by or for 
either party in preparation for trial, or to any communication between any party or his 
agent and the attorney for such party.” 

* Report or Proposep AMENDMENTS BY Apvisony ComMutreg on Rutes of Civin 
Procepure (1936). 
*Fep. R. Civ., p. 34. 
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or prepared by the adversary or his representative in contemplation of litiga- 
tion or in preparation for trial”.* Most courts which denied discovery of 
these materials did so, not because they believed that they were privileged, 
but because they believed they were not the proper subjects of discovery 
under the Rules. * 


In an attempt to make the law more definite and certain, the Advisory 
Committee in June, 1946, recommended to the Supreme Court of the United 
States an amendment to Rule 30(b),° incorporated into Rule 34,* which 
provided that discovery would not be allowed unless the court was satisfied 
“that denial of production or inspection will unfairly prejudice the party 
seeking the production or inspection . . . or will cause him undue hardship 
or injustice”. Furthermore, the amendment would forbid the court to order 
the production or inspection of any writing reflecting the mental “impres- 
sions, conclusions, opinions, or legal theories” of an attorney, and, subject 
to Rule 35, the “conclusions of an expert”. This, it was thought, would end 
much confusion between the decisions of the circuits. However, the com- 
mittee’s recommendation was not adopted by the Court with the amend- 
ments adopted on December 27, 1946,* and the law remained uncertain. 


Then, in 1947, the Court in Hickman v. Taylor, ® read into the discovery 
rules the proposed amendment which they had previously refused to adopt. 
The Court clearly stated that memoranda, briefs, communications, and other 
writings prepared by the attorney fall outside the scope of attorney-client 
privileges *° and are not protected from discovery on that basis; however, it 
must be shown that the material is essential to the preparation of one’s case, 
and denial of the motion for discovery must unduly prejudice the petitioner, 
or cause undue hardship or injustice. Thus, the tests of the proposed 
amendment were in fact adopted, and the federal courts following this de- 
cision have read the tests there pronounced into the opening sentence of 
Rule 34, requiring a showing of “good cause,” with the burden being placed 
on the petitioner to establish adequate reasons for justifying production. ™ 


Prior to the adoption of the Federal Rules of Civil Procedure, the new 
Civil Practice Act was formulated, and Rule 17 as originally written con- 


‘Report oF Proposep AMENDMENTS BY Apvisory CoMMITTEE ON Rutes oF CIVIL 
Procepure 40 (June, 1946); 5 F.R.D. 433. 

5 Id. at 42; See Note, 166 A.L.R. 1429, 1447 (1947). 

°See note 4, supra. 

"Id. at 52; Feo. R. Civ., p. 34. 

* Effective September 1, 1947. 

* 329 US. 495, 67 Sup. Ct. 385 (1947). 

* This is in accord with the opinion of the Advisory Committee. See Report oF 
Proposep AMENDMENTS BY Apvisory COMMITTEE ON RuLes oF Civit Procepure 46 (June, 
1946); 5 F.R.D. 433. 

* Atlantic Greyhound Corp. v. Lauritzen, 182 F.2d 540 (6th Cir. 1950); Safeway 
Stores, Inc. v. Reynolds, 176 F.2d 476 (D.C. Cir. 1949); Martin v. Capital Transit Co., 
170 F.2d 811 (D.C. Cir. 1948); Hudalla v. Chicago, M., St. P. & P. R. Co., 10 F.R.D. 
363 (D. Minn. 1950); Naylor v. Isthmian S. S. Co., Inc., 10 F.R.D. 128 (S.D. N.Y. 1950); 
Gebhard v. Isbrandtsen Co, Inc., 10 F.R.D. 119 (S.D. N.Y. 1950). 
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tained no exception as to papers and documents subject to production. * 
If this rule had gone into effect, however, the Illinois Supreme Court no 
doubt would have reasoned, as did the Supreme Court of the United States, 
that a burden imposed upon the petitioner to establish adequate reasons to 
justify production of documents and papers prepared “with an eye toward 
litigation” was “implicit in the rules as now constituted”. ** Instead, the 
Court promulgated an express limitation in Rule 17(1) as adopted: “This 
rule shall not apply to memoranda, reports, or documents prepared by or for 
either party in preparation for trial, or to any communication between any 
party or his agent and the attorney for such party”. It was later commented 
that “the exception should be interpreted as embracing only such documents 
as the lawyer or his party makes in preparation for the actual trial”, and 
since witnesses and parties were subject to examination before trial, there 
seemed no reason “for excluding from the scope of discovery written state- 

ments made by such parties or witnesses.” ** It was certainly hoped that 
under the new discovery rules all the facts in the case would be known to 
both parties before the actual trial began. ** 


The question of just exactly what could be discovered under Rule 17(1) 
that was not in existence at the time of the event which foreshadowed litiga- 
tion remained unanswered until some glimmering of the extent of the 
exception was given in Yowell v. Hunter.** Written reports prepared by 
experts were declared not subject to discovery under Rule 17(1), *” and the 
Court announced that “the clear meaning of the exception is that anything 
prepared by or for either party in preparation for trial is not subject to 
production under the rule.” Then followed Chapman v. Gulf, M. & O. R. 
Co., ** where a statement taken by the defendant’s claim agent from a witness 
was sought by the plaintiff, and Hayes v. Chicago Transit Authority, 
where the plaintiff moved for production of a report of an examining 
physician and a statement given by the plaintiff to the defendant’s investiga- 
tor. In both cases the appellate courts denied the motion, apparently upon 
a strict interpretation of the exception to Rule 17(1). However, other 
reasons in both cases had much to do with the decisions of the courts. In 
the Chapman case, the court said that the statement was “mere hearsay, not 
binding on either the plaintiff or the defendant, and not in itself ‘material’ 


® McCaskiL1, Ittinois Civ. Practice Act § 103, Rule 9 (1933). 

* Hickman v. Taylor, 329 U.S. 495, 512, 67 Sup. Ct. 385, 394 (1947). 

“Fisher, The Persistance of Chitty, 6 U. or Cut. L. Rev. 370 (1939). 

* See the specially concurring opinion of Judge O’Connor in Ladd v. Cochran & 
McCluer Co., 274 Ill. App. 427, 432 (1st Dist. 1935). 

403 Ill. 202, 85 N.E.2d 674 (1949). 

"Conclusions of an expert, except as provided in Rule 35, were excepted from 
discovery by the amendment to Rule 30(b) which was not adopted by the Supreme 
Court of the United States. See Report or Proposep AMENDMENTS BY Apvisory CoM- 
MITTEE ON Rutes oF Civit Procepure 40 (June, 1946); 5 F.R.D. 433; Schuyler v. United 
Air Lines, Inc., 10 F.R.D. 111 (M.D. Pa. 1950). 

#337 Ill, App. 611, 86 N.E.2d 552 (3d Dist. 1949). 

* 340 Ill. App. 375, 92 N.E.2d 174 (ist Dist. 1950). 
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or ‘relevant’ to the merits of the matter in said cause” within the provisions 
of Rule 17(1).* In the Hayes case, the court believed that the real reason 
for which the plaintiff wanted to obtain the statements was to show notice 
which was a requisite to his cause of action, and for which the statements 
would not be adequate. In neither case was there a showing, in the affidavit, 
of injustice or hardship if the motion was denied. ** 


It is well known that in a great many personal injury cases, the plaintiff's 
attorney is apprised of the accident and the facts, as told by his client, only 
after some investigation has been done by a claim agent of an insurer or the 
investigator of a corporation. In a case where witnesses are unavailable or 
could be contacted only with great expense, resulting in undue hardship to 
the plaintiff, ** there seems to be no reason in logic or justice why a party 
cannot inspect and copy statements made by them in the possession of the 
adversary party.** It would seem wise and just for the Illinois Supreme 


* Chapman v. Gulf, M. & O. R. Co., 337 Ill. App. 611, 622, 86 N.E.2d 552, 557 (3d 
Dist. 1949): “It is also our opinion that, notwithstanding the fact that a suit had been 
commenced before the statement was taken, such statement was in effect a report or 
document prepared for the defendant in preparation for trial,—an anticipated trial,— 
within the meaning of the exception clause of subsection 1 of Rule 17.” (Italics added) 
Hayes v. Chicago ransit Authority, 340 Ill. App. 375, 386, 92 N.E.2d 174, 178 (1st Dist. 
1950): “The statement made by the plaintiff and the report made by the physician were 
obtained in preparation for a trial, should there be a trial, and were not subject to rule 
17 providing for the production of documents ‘relating to the merits of the matter in 
question’. Under the factual situation plainuiff had no right to the production or in- 
spection of the statement or the report. 

*In Hudalla v. Chicago, M., St. P. & P. R. Co. 10 F.R.D. 363 (D. Minn. 1950), 
plaintiff sought leave to inspect and copy any statement given by seg to any claim 
agent or employee of the defendant. Motion was denied because there was no showin: 
of special or exceptional circumstances. Safeway Stores, Inc. v. Reynolds, 176 F.2 
476 (DC. Cir. 1949). 

“In Naylor v. Isthmian S. S. Co. 10 F.R.D. 128 (S.D. N.Y. 1950), the court 
stated that “where it appears that the plaintiff is in financial distress and that if dis- 
covery is not granted she may either have to go to trial ill-prepared or lose her 
preference for trial, the motion will be granted;” but cf. Lester v. Isbrandsten Co., Inc., 
10 F. R.D. 338 (SD. Tex. 1950). 

*In Lindsay v. Prince, 8 F.R.D. 233 (N.D. Ohio 1948), defendant filed motions 
under Rule 34 for an order requiring the plaintiff's counsel to produce: (1) all state- 
ments of witnesses, not privileged, containing any evidence relevant to the action; (2) all 
papers, records, reports, letters, notes or memoranda of oral statements made by wit- 
nesses; (3) reports of examining physicians as to plaintiff's condition. The supporting 
affidavit of defendant's attorney stated that the defendant was not present at the accident, 
has no knowledge of the facts or circumstances surrounding the accident, started an 
investigation after plaintiff filed this action but was unable to obtain any information or 
the names or addresses of any witnessses other than those obtainable from the Ohio 
State Highway Patrol; employed attorneys in Detroit, Cleveland, and Providence, R. L, 
but was unable to locate any witnesses except two who had been or were in the employ 
of a third party who plaintiff had sued previously and settled with, and who refused to 
discuss the accident, stating they had been instructed not to do so; is unable to obtain any 
information concerning the accident and cannot prepare the case for trial. It was 
further stated that the plaintiff had fully investigated the accident and had interviewed 
and obtained statements from several witnesses, and had been assisted by the third 
party and its insurer. The court granted the defendant's motion. 
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Court to limit the exception in Rule 17(1) to cases where good cause has not 
been shown, just as the Supreme Court of the United States counter-balanced 
the apparently unlimited breadth of Rule 34 with the precise exceptions 
envisioned by the federal advisory committee. In none of the cases decided 
to date has there been ample justification shown in the affidavits accompany- 
ing the motions under Rule 17 for discovery, as mere statements of con- 
clusions without showing some special or exceptional circumstances should 
not move the court to grant the motion. ** 


Even under the most liberal interpretation of the federal discovery rules, 
a litigant is not entitled to production and inspection as a matter of right. * 
But neither will such be denied him upon a showing of “good cause.” * 
Under Section 9 of the Illinois Evidence and Depositions Act, ** a party can 
compel production of books and writings pertinent to the issue upon “good 
and sufficient cause shown.” Such a showing would seem to be implicit in 
Rule 17(1). A party should not be put in the compromising position of 
having to wait until trial to see admissible documents, let alone material 
which, under Rule 17, was not meant to be subject to any rule of testimonial 
exclusion. Where a litigant will be unduly prejudiced and the production 
of relevant and non-privileged facts is essential to the preparation of his case, 
a denial of his motion under Rule 17(1) would seem to strip the liberal 
ideals of the Civil Practice Act of their meaning. 


Joun F. McKinziez 


“Safeway Stores, Inc. v. Reynolds, 176 F.2d 476 (D.C. Cir. 1949); Martin v. 
Capital Transit Co., 170 F.2d 811 (D.C. Cir. 1948); Gebhard v. Isbrandtsen Co., Inc., 
10 F.R.D. 119 (S.D. N.Y. 1950) (mere conveniences is not “good cause”); Reeves v. 
Pennsylvania R. Co., 8 F.R.D. 616 (D. Del. 1949) (the rule constitutes an exercise of 
judgment by the court, not a mere automatic granting of a motion. Where the names 
and addresses of all persons making statements were in the possession of plaintiff, and 
there was no showing that they were not readily available or any other cause for 
duction, discovery cannot be obtained.) ; Berger v. Central Vermont Ry., Inc., 8 F.R.D. 
419 (D. Mass. 1948) (the fact that witnesses are in another state is not in itself “good 
cause” for permitting production). 

* Hickman v. Taylor, 329 U.S. 495, 67 Sup. Ct. 385 (1947). 

* Ibid. 

"Iu. Rev. Srar., c. 51, § 9 (1949): “The several courts shall have the power, in 
any action pending before them, upon motion, and good and sufficient cause shown, 
and reasonable notice thereof given, to require the parties, or either of them, to produce 
books or writings in their possession or power which contain evidence pertinent to the 
issue.” (Italics added). 








Case Comments 


ALIENS—Crimes Involving Moral Turpitude Within the Immigration Act 
(United States) 


Proceeding for a writ of habeas corpus. Sam De George, an alien, was 
convicted twice on charges of conspiracy to remove and conceal distilled 
spirits with intent to defraud the United States of tax thereon in contra- 
vention of 18 U.S.C. § 88. On each occasion he was sentenced to federal 
prison for a term of more than one year. Proceedings for his deportation 
were filed and respondent was ordered deported in pursuance of the Im- 
migration Act, 8 U.S.C. § 155(a), which provides for deportation of any 
alien who is sentenced more than once to imprisonment for one year or 
more for any crime involving moral turpitude. Respondent sought his re- 
lease from the custody of immigration authorities. The Court of Appeals 
reversed the order of the trial court dismissing his petition and ordered that 
respondent be released from custody.* On certiorari, three justices dissent- 
ing, held: Reversed. Crimes in which fraud is an ingredient are crimes 
involving moral turpitude within the meaning of the Immigration Act. 
Jordan v. De George, 341 U.S. 223, 71 Sup. Ct. 703 (1951). 


Application of the term “moral turpitude” as used in the Immigration 
Act of 1917 has been an arena of controversy which has plagued the courts 
ever since Congress chose this phrase as a basis for the deportation of resident 
aliens. The numerous opinions in the lower federal courts applying this 
clause attest the conflict that has ensued for several decades. ? 


These opinions cannot be reconciled, ranging as they do between two 
extremes of construction.* The clause has been broadly construed to in- 
clude any act contrary to justice, principle, and good morals. * On the other 


* United States ex rel De George v. Jordan, 183 F.2d 767 (7th Cir. 1950). 

*The reported cases involving adultery, liquor violations, and tax evasion best 
illustrate the conflict of decisions. United States ex rel Tourney v. Reimer, 8 F. Supp. 
91 (S.D. N.Y. 1934), (adultery involves moral turpitude). Contra: Ex Parte Rocha, 30 
F.2d 823 (S.D. Tex 1929). United States ex rel lorio v. Day, 34 F.2d 920 (2d Cir. 1929) 
(violation of the Volstead Act is not a crime involving moral turpitude). Contra: Riley 
v. Howe, 17 F.2d 647 (S.D. Me. 1927). Maiti v. Haff, 116 F.2d 337 (9th Cir. 1940) 
(conspiracy to evade taxes involves moral turpitude). Contra: United States v. Carrollo, 
30 F. Supp. 3 (WD. Mo. 1939). 

* Speaking of the moral turpitude clause, Mr. Justice Jackson, in his dissent to the 
principal case said in part: “There have . . . been something like fifty cases in lower 
courts which applied this phrase. No one can read this body of opinions and feel 
that its application represents a satisfying, rational process. If any consistent pattern of 
application or consensus of meaning could be distilled from judicial decision, neither the 
Government nor the Court spells it out. Irrationality is inherent in the task of trans- 
lating the religious and ethical connotations of the phrase into legal decision. The lower 
court cases seem to rest, as we feel this Court’s decision does, upon the moral reactions 
of particular judges to particular offenses... . The chief impression from the cases is 
the caprice of the judgments.” 341 U.S. 223, 71 Sup. Cr. 703, 712 (1951). 

* Guarneri v. Kessler, 98 F.2d 580 (5th Cir. 1938). 


474 








CASE COMMENTS 475 


hand, courts have construed the clause to include only crimes of violence or 
. those which are generally considered base, vile, or depraved.* Thus the 
fate of an alien who has the requisite two convictions seemingly has de- 
pended in large measure on where he happened to reside and on the indi- 
vidual judge’s conception of the mores of the community. 


In view of the irreconcilable conflict between decisions involving the 
immediate issue of the principal case, the Court cannot have been unaware 
of this maze of conflict in judicial interpretation of moral turpitude.* It 
seems, therefore, that it was incumbent on the Court either to set a standard 
of construction which would guide the lower courts in future application 
of this clause or, if the phrase “moral turpitude” is not susceptible of such 
an exact interpretation, to insist on legislative clarification. It is regrettable 
that the Court took neither course. 


By its very nature the term “moral turpitude” defies legal precision in 
definition, having been conceived in an era when the current mores, re- 
ligious taboos and dogmas, and legal concepts were often indistinguishable. 
In U.S. ex rel Manzella v. Zimmerman the court said: 


“While the term ‘moral turpitude’ has been used for centuries in the 
law it has never been clearly or certainly defined. This is undoubtedly 
because it refers, not to legal standards, but rather to those changing 
moral standards of conduct which society has set up for itself through 
the centuries.” 7 


This quotation strikes at the roots of the controversy which this term must 
necessarily arouse and which the Court in the principal case was called upon 
to resolve. 


To hold, as it does, that crimes in which fraud is an ingredient involve 
moral turpitude is hardly the resolution of this issue that the state of the case 
law seems to demand.* It is true that the deportation cases in which the 
fraud was directed toward a private individual or firm, with one exception, 
support this result.° The support however is not so overwhelming in cases 


* United States ex rel Manzella v. Zimmerman, 71 F. oe 534 (E.D. Pa. 1947); 
United States v. Carrollo, 30 F. Supp. 3 (W.D. Mo. 1939); Ng Sui Wing v. United 
States, 46 F.2d 755 (7th Cir. 1931); Coykendall v. Skrmetta, 22 F.2d 120 (Sth Cir. 1927). 

* Maiti v. Haff, 116 F.2d 337 (9th Cir. 1940); United States ex rel Berlandi v. Reimer, 
113 F.2d 429 (2d Cir. 1940). In each of these cases involving the identical issue of the 
principal case, the court held that conspiracy to evade taxes is a crime involving moral 
turpitude. Contra: United States v. Carrollo, 30 F. Supp. 3 (W.D. Mo. 1939); United 
States ex rel Andreacchi v. Curran, 38 F.2d 498 (S.D. N.Y. 1926). 

"71 F. Supp. 534 (ED. Pa. 1947). 

*341 U.S. 223, 71 Sup. Cr. 703, 706, 708 (1951). 

* Mercer v. Lence, 96 F.2d 122 (10th Cir. 1938) (conspiracy to defraud by deceit); 
United States ex rel Popoff v. Reimer, 79 F.2d 513 (2d Cir. 1935) (forgery); Ponzi v. 
Ward, 7 F. Supp. 736 (D. Mass. 1934) (using mails to defraud); United States v. Millard 
and Tuttle, 46 F.2d 342 (D. La. 1930) (fraudulent execution of mortgage); United 
States ex rel Medich v. Burmaster, 24 F.2d 57 (8th Cir. 1928) (concealing assets in 
bankruptcy); United States ex re! Portada v. Day, 16 F.2d 328 (S.D. N.Y. 1926) (issuing 
checks with intent to defraud); Contra: United States ex rel Fontan v. Uhl, 16 F. Supp. 
428 (S.D. N.Y. 1936) (fraudulent failure to pay ships fare). 
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where the fraud involved was directed toward a governmental institution. *° 


It would seem that a distinction between fraud against a private person 
and the fraud of tax evasion is inevitable unless we are prepared to conclude 
that the phrase, “involving moral turpitude,” is surplusage. A crime in- 
volving fraud cannot categorically be said to involve moral turpitude unless 
it is of such a nature that it is considered to be morally repugnant, i. e., to 
offend the moral code of mankind. 


No one will seriously deny that violations of many statutes are not only 
generally accepted without alarm but in many cases are actually condoned. 
These are criminal acts, yet they cannot be said to involve moral turpitude 
within the accepted meaning of that term. Numerous decisions recognize 
violation of the liquor laws as the outstanding example of this. ™ 


The view that tax evasion and conspiracy to evade taxes are crimes in 
this category has the sanction of substantial judicial authority.‘ Common 
experience indicates that this view is correct whether the act be a minor 
violation involving a few cents or a scheme to evade taxes that may defraud 
the government of large sums in revenue. Society certainly does not 
ostracize the American “moonshiner” regardless of the magnitude of his 
illicit operation after he has been apprehended and has paid the statutory 
penalty. In fact, if any stigma is attached to him it is directed toward the 
act of making liquor, not to the consequential act of withholding revenue. 
At worst, he may suffer the appellation, “moonshiner.” 

Does the Immigration Act require more of a resident alien than that 
standard of morality which our society has set up for itself? In effect the 
instant decision does require of an alien a more stringent course of moral 
conduct. Because his act involved fraud he must suffer what may amount 
to exile in addition to the usual statutory penalty. ** Without a clear asser- 
tion of congressional intent, this result seems unsatisfactory. 

Citizens and the Congress of the United States have every right to de- 
mand that aliens who have been admitted to our shores, abide by the laws 
of their adopted land, and Congress might if it sees fit to do so make every 
crime committed by an alien a ground for his deportation. The De George 
decision points up the need for revision of the Immigration Act so that the 
right of an alien to remain in this country will depend on a declared policy 
which avoids the pitfalls of moral turpitude as a guage. The failure of the 


* Compare Maiti v. Haff, 116 F.2d 337 (9th Cir. 1940), with United States v. 
Carrollo, 30 F. Supp. 3 (WD. Mo. 1939). 

* United States ex rel lorio v. Day, 34 F.2d 920 (2d Cir. 1929); Coykendall v. 
Skrmetta, 22 F.2d 120 (Sth Cir. 1927); died v. District Court, 19 F.2d 120 (8th Cir. 
1927). 

* United States v. Carrollo, 30 F. Supp. 3 (W.D. Mo. 1939); United States ex rel 
Andreacchi v. Curran, 38 F.2d 498 (SD. N.Y. 1926). See the dissenting opinion of 
Justice Learned Hand in United States ex rel Berlandi v. Reimer, 113 F.2d 429, 431 (2d 
Cir. 1940). 

* Delgadillo v. Carmichael, 332 US. 388, 68 Sup. Ct. 10 (1947). 
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Court in the instant case to clarify the judicial conflict which exists in this 
field indicates that any clarification must come from legislative initiative 
alone. Without this clarification we will in many cases deny the alien 
equality under our moral code, a result which Congress undoubtedly did 
not intend from the Immigration Act. * 


Georce K. Meutu 


CONTRACTS—Recovery Allowed Despite Non-Compliance With As- 
sumed Business Name Statute. (Illinois) 


John Grody, doing business as the Modern Furnace Company brought 
an action against Mary Scalone to recover a balance alleged to be due for 
the installation of a furnace in defendant’s resident. As a special defense it 
was set up that the plaintiff was suing on a contract made under an assumed 
name, and that such contract was unenforcible as against public policy be- 
cause the plaintiff had not complied with the statutory provisions relating to 
the filing of assumed business names. Plaintiff admitted non-compliance with 
the statute and judgment was rendered for the defendant. On direct appeal 
to the Illinois Supreme Court, held: Judgment reversed and remanded. 
The contract was enforcible notwithstanding plaintiff's failure to register 
the assumed name with the county clerk as required by the statute. Grody 
v. Scalone, 408 Ill. 61, 96 N.E.2d 97 (1951). 

In dealing with the general problem of recovery on a contract made 
under an assumed business name it is well to set out the relevant statutory 


* One important consideration which is largely ignored by the courts in deportation 
cases is the question, “Whose criminal are we deporting?” In most cases this question 
may not be an integral part of the issue involved. But, the fact that any — of 
immigration policy must of necessity be inextricably bound with the whole field of our 
foreign relations makes this question a cogent argument for a strict interpretation of the 
Immigration Act. 

For example, the respondent in the —— case has resided in the United States 
continuously since 1921. No evidence of any criminal activity on his = appears in 
the record until 1937 when he was first convicted of alcohol tax evasion. Yet, the instant 
decision holds that De George is a criminal, undesirable under our laws, and must be 
deported to his native country, Italy. If he is an undesirable criminal under our laws, 
it is apparent that his pattern of criminality was fostered under our laws. It is absurd to 
assume that a tendency toward criminality in respondent’s personality lay dormant for 
18 years after his entry into the United States before ic found its expression in illegal 
action. It is more reasonable to assume that respondent, like so many other American 
residents, began his illicit operations during the era of prohibition. If his actions make 
him undesirable to the nation that fostered his criminality, he must be equally as un- 
desirable to the country which he left thirty years ago and to which he has not since 
returned. 

Although De George is a citizen of Italy, he is, for aught that appears of record, 
an American criminal. A decree of deportation should be denied in such case unless 
that policy is clearly expressed by Congress. If this intent is a part of the vague con- 
cept “moral turpitude” the decisions construing this section of the Immigration Act fail 
to spell it out. 
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provisions concerning the particular aspects of the problem as the policy 
considerations vary greatly with the factual situations involved. The in- 
stant case arises under the statute which requires persons doing business 
under an assumed name to register with the county clerk. This statute pro- 
vides a maximum penalty of thirty days in jail and a $100 fine for each 
day business is conducted in violation of the statute. In addition to the 
statutory penalty the defendant contended that the plaintiff was unlawfully 
in business, hence a recovery on the contract made under the assumed name 
would violate public policy. 

There is authority from other jurisdictions to sustain such an extreme 
view. * One case even went so far as to hold that there could be no recovery 
on an implied contract.* It is interesting to note that courts sanctioning 


* Assumed Business Name: Iti. Rev. Srat., c. 96, § 4 (1949). “No person or persons 
shall hereafter conduct or transact business in this state under an assumed name, or under 
any designation, name or style, corporate or otherwise, other than the real name or 
names of the individual or individuals conducting or transacting such business, unless 
such person or persons shall file in the office of the County Clerk of the County in which 
such person or persons conduct or transact or intend to conduct or transact such 
business, a certificate setting forth the name under which the said business is, or is to be, 
conducted or transacted, and the true or real full name or names of the person or per- 
sons owning, conducting or transacting the same, with the post office address or addresses 
of said person or persons. Said certificate shall be executed and duly acknowledged by 
the person or persons so conducting or intending to conduct said business.” 

Itt. Rev. Srat., c. 96, § 8 (1949). “Any person or persons carrying on, conducting 
or transacting business as aforesaid, who shall fail to comply with the provisions of this 
Act, shall be guilty of a misdemeanor, and, upon conviction, shall be fined not less than 
$25 nor more than $100, or imprisoned in the County Jail not less than ten nor more 
than thirty days, or both so fined and imprisoned, and each day any person or persons 
conducts business in violation of this act shall be deemed a separate offense.” 

Assumption of Corporate Name: Ix. Rev. Srat., c. 38, § 465 (1949). “If any com- 
pany, association or person puts forth any sign or advertisement, and therein 
assumes, for the purpose of soliciting business, a corporate name, not being incorporated, 
or being incorporated, puts forth any sign or advertisement assuming any other or dif- 
ferent name than that by which it is oe or authorized by law to act, such 
company, association or “amen shall be fined not less than $10 nor more than $200, and 
a like sum for each day he or it shall continue to offend after having been once fined.” 

License of Real Estate Brokers: It. Rev. Srart., c. 114 1/2, § 1 (1949). This section 
makes it unlawful for any persons to act as a broker without first obtaining a certificate 
from the Department of Registration and Education. 

Inu. Rev. Srat., c. 114 1/2, § 2b (1949). “No action or suit shall be instituted, nor 
recovery therein be had, in any court of this State by any person, copartnership, associa- 
tion, or corporation for compensation for any act done or service rendered, the doing 
or rendering of which is prohibited under the provisions of this act to other than licensed 
real estate brokers or real estate salesmen unless such person, copartnership or associa- 
tion or corporation was duly licensed hereunder as a real estate broker or real estate 
salesman prior to the time of offering to perform any such act or service or procuring 
any promise or contract for the payment of compensation for any such contemplated 
act or service.” 

* Colbert v. Ashland Construction Co., 176 Va. 500, 11 S.E.2d 612 (1940); Courtney 
v. Parker, 173 N.C. 479, 92 S.E. 324 (1917); Hunter v. Big Four Auto Co., 162 Ky. 778, 
173 S.W. 120 (1915); Cashin v. Pliter, 168 Mich. 386, 134 Nw. 482 (1912); ResTATEMENT,. 
Contracts § 580 and comment thereto (1932). 

* Cashin v. Pliter, supra note 2. 
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such a view have often reversed themselves or been overruled by the 
legislature.* While an exhaustive review of the authorities is outside the 
scope of this comment it is well to note that the majority of jurisdictions 
will allow recovery under like statutes in circumstances similar to the 
instant case. ° 


In a more recent case,® the plaintiffs who had not registered their 
business name, obtained a judgment by confession against the defendant as 
guarantor of certain notes. The defendant moved to open up the judgment 
on the ground that the plaintiffs were not lawfully conducting business and 
had no legal status as individuals to sue and obtain judgment on the notes 
payable to the business under its assumed name. In somewhat summary 
fashion the court reiterated the holding of the principal case and said that 
the contract obligation was not destroyed by the failure to register the as- 
sumed name. Indeed, there would seem to be no reason why the plaintiffs 
could sue the maker of the note and yet not be able to reach the guarantor. 
This case plus the principal one quite definitely indicate that the only penalty 
for non-compliance is the fine or imprisonment mentioned in the statute. 


In most of the cases which deny recovery the contract is treated as 
voidable only. Such a position may be subject to question for if the contract 
is illegal neither party should be allowed to recover on it.’ The plaintiff 
would be precluded because he made the illegal contract, the defendant 
would be barred since he has constructive notice of what is recorded in the 
county clerk’s office and hence knowingly entered into the illegal 
transaction. 


Problems closely related to the instant case arise under the criminal 
statute which forbids the assumption of a corporate name. The Illinois 
authority, however, is to the effect that a contract made in violation of this 
statute is not invalid.* The statutory penalty is treated as being exclusive. 


The statutory requirement that real estate brokers be licensed by the 
state presents another analagous situation. Here the Illinois authority is 


‘Hayes v. Providence Citizens Bank and Trust Co., 218 Ky. 128, 290 S.W. 1028 
(1927) overruied Hunter v. Big Four Auto Co., supra note 2; The Michigan legislature 
in 1919 overturned Cashin v. Pliter, supra note 2, Compmep Laws or Micuican § 445.5 
(1948) ; ser ony 4 v. Parker, supra note 2, suffered a similar fate at the hands of the 
North Carolina legislature in 1919, Generay Statutes or Nortu Carona, c. 59, § 59- 
88 (1943). 

* Hayes v. Providence Citizens Bank and Trust Co., 218 Ky. 128, 290 S.W. 1028 
(1927); Sagal v. Tylar, 89 Conn. 293, 93 Atl. 1027 (1915); 45 A.L.R. 208 (1926); 59 ALR. 
455 (1929). 

®*Cohen v. Lerman, 408 Ill. 155, 96 N.E.2d 528 (1951). 

"Kozy Theatre Co. v. Love, 191 - 595, 231 S.W.2d 249 (1921); ResTaTEMENT, 
Contracts § 598 (1932) “A party to an illegal bargain can neither recover damages for 
breach thereof nor, by rescinding the bargain, recover the performance that he has 
rendered thereunder or its value, except as stated in sections 599-609.” 

*The People v. Rose, 219 Ill. 46, 76 N.E. 42 (1905); The First National Bank of 
Litchfield v. Cox, 140 Ill. App. 98 (4th Dist. 1908). 
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that an unlicensed broker cannot recover his commission.® This line of 
cases apparently was the foundation for the decision in the Mickelson case, 
which denied recovery of a commission to a licensed broker who had not 
complied with the assumed business name statute. The principal case, in 
effect, overrules the Michelson decision and should decisively settle the 
issues involved. It is submitted that the reasons for requiring real estate 
brokers to be licensed are quite different from those which led to the adop- 
tion of the assumed business name statute. Real estate brokers are engaged 
in a highly specialized business which presents almost innumerable oppor- 
tunities to perpetrate fraud on the public. As such, the state in the exercise 
of its police power may well deem it expedient to subject them to higher 
penalties for non-compliance with regulatory measures. 


Unquestionably, the instant decision is sound in law and in accord with 
the majority of other jurisdictions. As a matter of pure policy the decision 
also represents the better view. The purpose of such legislation is to provide 
the public with a ready means of information as to the personal or financial 
responsibility behind assumed business names. The statutory penalty seems 
to be more than adequate to secure obedience to the act. To deny recovery 
on contracts made under the assumed name would only provide a means by 
which unscrupulous persons could evade their just debts for services ren- 
dered. Such a penalty is grossly out of proportion to the evil sought to be 
corrected and the courts are wise in not supplementing penalty provided 
in the act itself. 


Josepu H. Barnett 


CRIMINAL LAW—Weapon Under Car Seat Not On or About Person. 
(Illinois) 


The defendant was convicted for carrying a concealed weapon? in 
violation of the Illinois statute relating to deadly weapons.? A search of the 
car which the defendant was driving revealed an automatic pistol hidden be- 
neath the front seat about six inches from the front of the seat. On appeal, 
held: Reversed. The presence of a pistol beneath the front seat of a car, 


* Douthart v. Congdon, 197 Ill. 349, 64 N.E. 348 (1902); Katz v. Buick and Guild, 
329 Ill. App. 442, 69 N.E.2d 25 (1st Dist. 1946); Hendricks v. Richardson, 233 Ill. App. 
130 (ist Dist. 1924). 

* Mickelson v. Kolb, 337 Ill. App. 493, 86 N.E.2d 152 (1st Dist. 1949). 

“Since the preparation of this comment the problem has arisen again in the ap- 
pellate court. On facts substantially similar to those in the Mickelson case the court 
followed the holding of the principal decision. Bark v. Mathison, 343 Ill. App. 96, 98 
N.E.2d 138 (1st Dist. 1951). 

* People v. Eustice, 371 Ill. 159, 20 N.E.2d 83 (1939). A weapon is concealed if it 
is not discernible by ordinary observation. 

* Ini. Rev. Srar., c. 38, § 155 (1949). “No person shall carry concealed on or 
about his person a pistol, revolver or other firearm.” 
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which could only be reached by a change in position, will not justify a con- 
viction for carrying a concealed weapon “on or about” the person. People v. 
Liss, 406 Ill. 419, 94 N.E.2d 320 (1950). 

Questions pertaining to the requisite facts which justify a conviction for 
carrying a concealed weapon often pose a delicate problem. To determine 
what is “on” the person within the meaning of the statute is a simple matter. * 
Only when dealing with a situation in which the gun is sought to be shown 
“about” the person do the courts become involved in unnecessary niceties. 
The Illinois court has firmly adhered to the proposition that no crime is 
committed unless the weapon is sufficiently close to the person to be readily 
accessible for immediate use. * But to reach the conclusion that the weapon 
is readily accessible, the court also demands that the person be able to use 
the gun without any appreciable change in position.* Under this view, the 
court has held that evidence that the weapon was lying on the floor in the 
back seat of the car while the driver was sitting in the front seat does not 
warrant a conviction for carrying a weapon about the person.* Nor does 
the court feel that a gun concealed in the seat crevice behind the passenger 
in the front seat of the car is about the driver.” A review of these cases does 
not reveal a conflict in legal principle; the chief problem is how to apply 
the law. 


In the instant case, Justice Gunn emphasizes that the defendant cannot 
be convicted because he would have been required to change his position 
to secure the weapon. * The dissenting opinion stresses the fact that in most 
situations a person employing a concealed weapon must alter his position to 
some extent, and that in the principal case the defendant could have reached 
the weapon without so much as removing both hands from the wheel of 
the car.° The majority only weakens its position when it attempts to 
compare People v. Niemoth * with the instant case, the former being a case 
in which the guns were lying upon the floor in the rear of the car. The 
Niemoth case is easily distinguished upon its facts, for it would have required 
a material change in position to secure the weapons lying in the rear of the 
car. Actually, the controlling factor should be the availability of the weapon 
rather than the necessity for a change in position. By this criteria, the dis- 
sent would seem to be correct as the gun was at the defendant’s disposal 
for almost instantaneous use. 


*People v. Hunt, 272 Ill. App. 496 (Ist Dist. 1933). 

‘People v. Niemoth, 322 Ill. 51, 52, 152 N.E. 537 (1926). 

* Ibid. 

*People v. Lake, 332 Ill. 617, 164 N.E. 67 (1928). The case was reversed due to 
insufficiency of the allegation, but the court felt that the weapon was not on or about 
the person. 

"People v. Niemoth, 322 Ill. 51, 152 N.E. 537 (1926). 

*People v. Liss, 406 Ill. 419, 423, 94 N.E.2d 320, 322 (1950). 

* Id, at 426, 94 N.E.2d at 323. 

322 Ill. 51, 152 N.E. 537 (1926). 








482 LAW FORUM [Vor. 1951 


One may notice, however, that the Illinois decisions are similar to those 
of other states laboring under a technical construction of what is on or 
about the person. Courts have upheld convictions where the facts revealed 
that a pistol was on the wagon seat near the driver; ** in a car door pocket; ?* 
in a handbag lying upon the floor of the car; ** or was carried in a basket. ™ 
On the other hand, courts have declined to uphold convictions when the 
pistol was in an auto door pocket; ** under the rug on the floor of a buggy; *° 
in a locked car glove compartment; ** under the front seat of a car; '* or in 
a suitcase carried by the person.*® The implication is that when the courts 
are confronted with a question of fact they proceed to inquire whether or 
not the defendant would have had to inconvenience himself to reach his 
pistol. Is this in keeping with the purpose of a concealed weapons statute? 


The Illinois court, in a case decided three years after the passage of our 
concealed weapons statute said, 


“The object of the legislature in the passage of the act was to pro- 
tect the public against the occurrence of assaults, affrays, and crimes of 
violence which are encouraged by the custom of the general and 
promiscuous carrying of concealed weapons.” *° 


The natural purpose of any such statute can only be to reduce crimes of 
passion, but the limited good that the statute can accomplish is restricted 
by decisions made to turn upon extreme technicality. Would not the pur- 
pose of the statute be better served by holding that if the gun the defendant 
is carrying can be produced in a matter of seconds or even a few minutes 
a conviction is proper? 

It is difficult to apprehend a person for the crime of carrying a con- 
cealed weapon, for it is usually not until the weapon has been used that 
anyone is aware of its presence. Yet, the court by its present decision is 
further hampering the effectiveness of the statute by failing to sustain a 
conviction once the weapon is discovered. One may well inquire if the 
statute is actually accomplishing its purpose. 


NaTHAN E. HUMBRECHT 


“State v. Conley, 280 Mo. 21, 217 S.W. 29 (1919). 

*® Porello v. State, 121 Ohio St. 28, 168 N.E. 135 (1929). 

* Welch v. State, 97 Tex. Crim. Rep. 617, 262 S.W. 485 (1924). 
“State v. Jones, 168 La. 55, 121 So. 300 (1929). 

* State v. Brunson, 162 La. 902, 11 So. 321 (1927). 

* Ladd v. State, 92 Ala. 58, 9 So. 401 (1891). 

* Commonwealth v. Nunnely, 247 Ky. 109, 56 S.W.2d 689 (1933). 
* Turley v. Commonwealth, 307 Ky. 89, 209 S.W.2d 843 (1948). 
* Warren v. State, 94 Ala. 79, 10 So. 838 (1892). 

* People v. Saltis, 328 lll. 494, 497, 160 N.E. 86, 88 (1928). 
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EVIDENCE—Authentication of Telephone Conversations. (Illinois). 


The plaintiff was injured while examining a house belonging to the de- 
fendant. The plaintiff alleged that he entered upon the property at the 
invitation of the defendant’s agent. The only evidence tending to establish 
this alleged agency was the testimony of the agent himself that he called 
the defendant at his place of business (an employment agency) and was 
given authority to bring prospective purchasers upon the premises by a 
person who purported to be the defendant. The agent admitted that he did 
not recognize the voice as being that of the defendant and that the selling 
of property was not in the ordinary business of the employment agency. 
This testimony was received over objection. On appeal, held: Reversed and 
remanded. “To render testimony as to a telephone conversation on a person 
to person call competent, recognition of the voice of the person called is 
indispensable.” Holland v. O'Shea, 342 Ill. App. 127, 95 N.E.2d 515 (1st 
Dist. 1950). 


It has been said many times that a country’s advancements can be 
measured by the changes in its laws. The invention of the telephone was 
no exception to this natural rule of cause and effect. Soon after Bell uttered 
those memorable words at Boston, the courts were faced with the problem 
of when such conversations should be admitted into evidence. This involved 
generally the principle of authentication. * 


No one has ever contended that if the person first calling is the very 
one to be identified, his mere purporting to be a particular person is sufficient 
authentication. Nor has it been doubted that recognition of the speaker’s 
voice would render the evidence of a conversation admissible.* However, 
that is the limit of general agreement.* In those situations where the witness 
has called but did not recognize the voice of the person answering, the courts 
have been in disagreement as to the facts necessary for authentication. Of 
course if there were other factors, such as identification by reference or 
subsequent admissions, the problem would be simple.* But in the absence 
of such facts, the courts have resorted to various rules and presumptions 
to justify the admission of such evidence. 


The first of these rules was that laid down in the case of Wolfe v. 


7 Wigmore, Evipence § 2155 (3d ed. 1940). 

* People v. Zalimas, 319 Ill. 268, 149 N.E. 759 (1925) (although not a telephone case, 
the same principle is involved); Pumphrey v. Gisgey, 150 Ill. App. 473 (2d Dist. 1909); 
Rueckheim Bros. v. Ser Vis Ice Cream & Candy Co., 146 Ill. App. 607 (1st Dist. 1909); 
7 WicMmorg, Evwence § 2155 (3d ed. 1940). 

* Bell v. McDonald, 308 Ill. 329, 139 N.E. 613 (1923); Wigmore, Cope or Evipence 
§ 2088 (3d ed. 1942). 

*3 Mac Nem, Ituois Evwwence 2433 (2d ed. 1914); McKetvey, Eviwence 291 (Sth 
ed. 1944). 

* Morriss v. Finkelstein, 145 S.W.2d 439 (1940); Wigmore, Cope or Evinence § 2090 
(3d ed. 1942). 
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Missouri Pac. Ry. Co.* The facts as reported in the decision are very 
meager. The only reference to the evidential question involved was in the 
last paragraph of the report: 


“A question arose incidentally at the trial upon the admission in 
evidence of a conversation held through the telephone between some 
one at the instrument in the plaintiff’s private office and the witness. It 
was admitted, though the witness did not identify the voice of the 
speaker as that of either of the plaintiffs or their clerks . .. When a per- 
son places himself in connection with the telephone system through an 
instrument in his office, he thereby invites communications in relation to 
his business through that channel. Conversations so held are as admis- 
sible in evidence as personal interviews by a customer with an unknown 
clerk in charge of an ordinary shop would be in relation to the business 
there carried on. The fact that the voice at the telephone was not 
identified does not render the conversation inadmissible.” 


Godair v. Ham National Bank,’ the leading Illinois case on the subject, 
accepted this statement as constituting an exception to the general rule that 
recognition of the voice of the person talking was indispensable to the ad- 
mission of a conversation over a telephone. In the Godair case, the witness 
called a commission house and talked with one who purported to be Mr. 
Godair. The court admitted such testimony, stating that when a call is made 
to a place of business, evidence of a conversation within the scope of that 
business is admissible even though the caller did not recognize the voice of 
the answering party. Although there are a number of cases in the appellate 
court reports holding that a recognition of the voice of the person talking 
is indispensable to the admission of a conversation over a telephone, * the 
rule enunciated in the Godair case has never been overruled and is generally 
followed in Illinots. * 


However, there have been some Illinois decisions which have shown 
a willingness to modify this decision. *° Instead of drawing the distinction 
between a call to a business and a non-business house, these courts have 
tried to differentiate between a “person to person” and a “person to com- 
pany” call They have held that for the admission of a person to person 
conversation, the recognition of the receiving party’s voice is necessary. 
The result has been not merely to muddy the water which was cleared by 


*97 Mo. 473, 11 S.W. 49 (1889). 

*225 Ul. 572, 80 NE. 407 (1907). 

* Bates v. Cronin’s Estate, 196 Il. App. 178 (2d Dist. 1915); Fred Miller Brewing 
Co. v. Jones, 190 UL. App. 169 (ist Dist. 1914); Wilson v. Murphy, 171 Ill. App. 447 (Ist 
Dist. 1912); Kumbark v. I. Car & 3rd Co, 103 IL . 632 (Ist Bis. 1902); 
Obermann Brewing Co. v. Adams, 35 Ill. App. 540 (1st Dist. 190). 

* Korch v. grr | Ins. Co., 329 I. App. 96 (1st Dist. 1946). 

“People v. Metcoff, 392 Dl. 418, 64 N.E.2d 867 (1946); Garden City Foundry 
Co. v. Indus. Com., 307 Ul. 76, 138 NE. 122 (1923); Korch v, Indemnity Ins, Co,, 329 
i. App. 96 (ist Dist. 1946); Kimbark v. Il. Car & Equipment Co,, 103 Ill, App, 632 
(ist Dist. 1902) 
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the Godair decision but also to actually contradict the Godair principle itself. 
In Garden City Foundry Co. v. Industrial Commission, the witness called 
the plaintiff in regard to company business and asked for the superintendent. 
The court held that by asking for a particular person, there arose a person 
to person call. Since the witness admitted not having recognized the voice 
as that of the superintendent, the evidence was inadmissible. As can be seen, 
this decision, although contrary to that of the Godair case, was based upon 
almost identical facts. Yet the Garden City case did not purport to overrule 
the Godair case. The principal case also referred with favor to this “person 
to person” doctrine. Although such a reference was not necessary upon 
the facts of the case, it tends to show the failure of the court to differentiate 
between the two principles involved. For example, when A calls a company 
and asks for B, a particular employee, he may intend to transact business 
either between himself and the company or between himself and B. What- 
ever his intent, it is still a person to person call. If A intended to transact 
business with the company, then it is not important whether the person 
purporting to be B is so in fact because the Godair principle will presume 
that whoever answered had authority to act. Therefore, proof of identity 
is not important—only proof of authority. Although the courts may allow a 
presumption of authority, they will not allow a presumption as to identity. “* 
Thus it can be seen that in the case where the voice of B was not recognized, 
the Godair doctrine would admit evidence of such a conversation since it 
was in regard to the ordinary business of the company; but under the 
“person to person” doctrine, such evidence would be inadmissible because 
the voice was not recognized. The two principles under this state of facts 
are in direct conflict. Although the decision in the principal case cannot 
be criticized, it is unfortunate that the court ignored this oppertunity to 
reject a principle which can add nothing but confusion to the state of 
the law. 
Horus W. Ben Jamin 


* 307 Ill. 76, 138 NE. 122 (1923). 

™ This distinction is also importance where the hearsay problem is invelved. For 
example, assume that the witness testifies that the person answering purperted to be one 
A. Whether or not such testimony constitutes hearsay depends upon the purpose for 
which the evidence is offered. If it is offered to show that some one answered the 
phone at the place of business and thus must have had authority to transact the ordinary 
affairs of that business (following the Godiar doctrine) it is vot hearsay. It is 4 mere 
statement of a fact, the truth of which depeads upon the veracity of the witness, How- 
ever, if the statement is designed to prove thar party answering was in face 4, the 
veracity of the answering wy and not the witeess is put im issue, Such testimony is 
hearsay and inadmissible. See Nowe, 13 A.L.R2¢d b4t2 (1950). 
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INCOME TAXATION—Payment by Husband to Estranged Wife to In- 
duce Her to Join in a Conveyance, and Release Her Right of Dower 
Held Non-Deductible. (Federal) 


Plaintiff's wife obtained a “divorce from bed and board,” charging her 
husband with extreme cruelty. A counterclaim by him for an absolute 
divorce was denied.’ Subsequently the plaintiff desired to sell a parcel of 
realty, but the purchaser insisted that the wife join in the deed. This the 
wife refused to do unless she received one-half of the net proceeds as com- 
pensation for the loss of her dower rights. Plaintiff met the demands of his 
wife. The conveyance was made and in computing his net gain on the trans- 
action, plaintiff deducted the sum paid to his wife as an expense of sale. The 
Collector assessed a deficiency, but the plaintiff was successful in a suit for 
refund in the Federal District Court. On appeal, held: Reversed. The pur- 
pose of the payment to the wife was to enable the taxpayer to convey a good 
title to the purchaser and thus satisfy the terms of the contract of sale. The 
cost of defending or perfecting the title to property constitutes a part of the 
cost of the property and is not a deductible expense.? O’Malley v. Yost, 
186 F.2d 603 (8th Cir. 1951). 

The answer to the question posed by the instant case is at least partially 
dependent upon the nature of the wife’s right of dower under Nebraska Law. 
Local law is controlling as to rights or interests in property and the character 
and nature of such rights or interests. * Generally until her husband’s death 
the wife’s right of dower is inchoate, that is, it is contingent upon his death 
during her lifetime. It is not such an interest as may be conveyed by her; 
it may only be “relinquished” to her husband’s grantee or to someone who 
already has an estate in the land.* These principles are recognized in 
Nebraska. * 

In LeCoy v. Commissioner ° the husband and wife entered into a con- 
tract, whereby he was to pay her a portion of the selling price of any real 
property sold by him to compensate her for the loss of her dower rights. 
The Tax Court held that payments to the wife, under this contract, must be 
included in the husband’s taxable income. The theory of the decision was 
that the wife had no present estate in the land; * therefore, any payment to 


* Yost v. Yost, 143 Neb. 80, 8 N.W.2d 686 (1943). 

*US. Treas. Rec. 111, § 29.24-2. 

* Blair v. Com’r, 300 U.S. 5, 57 Sup. Cr. 330 (1937); Freuler v. Helvering, 291 US. 
35, 54 Sup. Cr. 308 (1934). 

‘Louisa County v. Grimm, 203 lowa 23, 212 N.W. 324 (1927); Fletcher v. Shepard, 
174 Ill. 262, 51 N.E. 212 (1898); Turrany, Rear Properry § 533 (3d ed. 1939). 

* Moore v. Markle, 112 Neb. 734, 201 N.W. 147 (1924). 

*15 T.C. 143 (1950). 

‘In Hopkins v. Magruder, 34 F. Supp. 381 (D. Md. 1940) the husband made a gift 
of land to his wife; he was not permitted to deduct the value of her dower rights in 
computing the value of the gift for gift tax purposes. Accord, Gillis v. Welch (80 F.2d 
165 (9th Cir. 1935), cert. denied, 297 US. 722, 56 Sup. Cr. 668 (1936); Talcott v. US., 
23 F.2d 897 (9h Cir. 1928), cert. denied, 277 US. 604, 48 Sup. Cr. 601 (1928). For 
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her would be nothing more than a gift of part of the gain from the sale. 
In an earlier analagous case * the Tax Court had expressed the fear that any 
other result “would afford a widespread means of artificially shifting the 
incidence of tax.” The court reiterated the rule that a taxpayer cannot 
claim a deduction by making an assignment of income to a member of his 
family, even though the assignee has given sufficient consideration to sup- 
port a contract under local law.* It may be concluded then that in the 
absence of a divorce or separation, any payment made to induce a spouse to 
join in the conveyance, may not be deducted. 

Should the fact that there has been a judicial separation alter the rule 
stated above? Certainly where the parties are dealing at arm’s length there 
need be no fear that the payment to the wife will find its way to the hus- 
band’s pocket. In this connection it should be noted that for income tax 
purposes, a couple separated by a decree of separate maintenance are not to 
be considered as married, and they may not file a joint return. *° 

In Frank v. Commissioner ** each spouse had started divorce proceed- 
ings against the other. To induce his wife to join in a conveyance to a 
third party, the husband deposited a sum of money in escrow, with the 
agreement that if the wife won in the divorce action she would get this 
sum. The wife won and her husband was permitted to deduct this sum 
from his gross income against the contention of the Commissioner that this 
was in the nature of a payment of alimony and therefore a personal expense. 
This case arose before the adoption of the present alimony provisions, ** 
and the opinion is mainly devoted to the question of whether this was a pay- 
ment of alimony; however, the court pointed out that this was not a gift by 
the husband, but rather the price which he paid for the release of her 
inchoate rights in the property. 

The court in the instant case makes no reference to the Frank decision 
although the district court rested its decision squarely on the Frank case. 
The principal case is correct in its holding that the payment to the wife is 
an expense of perfecting the title. Consequently, following the Frank de- 
cision, this item is part of the cost of the property; it increases the taxpayer’s 
basis and decreases his net gain on the sale. The result should be the same 
whether the payment to the wife is treated as an expense of sale, or is added 
to the cost of perfecting the title. 

The instant case raises two collateral questions which should be con- 


Federal Estate Tax purposes the value of dower or curtesy interests of the surviving 
spouse must be included in the decedent's gross estate. Int. Rev. Cope § 811 (b). How- 
ever there are instances where mortality tables will be used to value a wife’s inchoate 
right of dower. Share v. Trickle, 183 Wisc. 1, 197 N.W. 329 (1924). 

*Digan v. Commissioner, 35 B.T.A. 256 (1937). 

* Lucas v. Earl, 281 U.S. 111, 50 Sup. Cr. 241 (1930). 

* Int. Rev. Cove § 51(b) (5). 

"$1 F.2d 923 (3d Cir, 1931). 

“Today periodic payments of ailmony, which are included in the gross income 
of the wife, are deductible by the husband. Int. Rev. Cope § $ 22(k) and 23(u). 
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sidered: (1) Whether a gift tax should be levied on the value of the property 
transferred to the wife, and (2) whether the wife has received taxable 
income. 


The Federal Estate Tax permits deductions to be made from the value 
of the gross estate in the case of claims founded upon a promise or agree- 
ment, only to the extent that there was full and adequate consideration in 
money or money’s worth. It is further provided that the relinquishment or 
promised relinquishment of marital rights shall not be considered to any 
extent as consideration in money or money’s worth. ** Under the rule that 
gift and estate tax statutes are to be construed together, * the above pro- 
visions have been utilized in determining whether there has been a gift for 
purposes of the gift tax. Thus, where a husband transfers property to his wife 
in return for the relinquishment of her marital rights, and the agreement is 
not in any way conditional on the entry of a decree of divorce or separation, 
it has been held that a gift tax must be paid on the value of the property 
transferred. ** 


The Internal Revenue Code provides that when a donee sells the prop- 
erty, he must use the transferor’s basis in computing his net gain. ** In 
Farid-Es-Sultaneh v. Commissioner,*" an intended bride received a sub- 
stantial transfer of property in return for releasing all her marital rights in 
the property of her intended husband. She later sold the property, and the 
Commissioner contended that she had acquired the property by gift and that 
her adjusted basis should be the cost of the property to the transferor. The 
court held for the taxpayer on the ground that the income tax provisions 
should be construed independently of the gift and estate tax provisions, and 
that this was not an acquisition by gift, but by purchase. The court pro- 
ceeded to hold that the basis of the property was its fair market value at the 
time of the transfer, and that the release of marital rights by the taxpayer 
was a sufficient payment for the property she received. 


To summarize, the taxpayer in the principal case made a transfer which 
constituted a gift for gift tax purposes. But for income tax purposes, on 
the authority of Farid-Es-Sultaneh, there was a sale by the wife upon which 
she realized no gain, conversely, there was a purchase by the husband of her 
interest in the property which should have increased the basis (tax cost) of 
the property to him. 


RALPH FROEHLING 


* Iwr. Rev. Cope § 812(b). 

“ Merrill v. Fahs, 324 US. 308, 65 Sup. Cr. 655 (1945). 

* George G. McMurtry, 16 TC. 23 (1951); In Harris v. Commissioner, 340 
US. 106, 71 Sup. Cr. 181 (1950) the transfers were to become operative only if a divorce 
decree was granted. Therefore the transfers were pursuant to the “decree” and not to 
the “promise or agreement” of che parties. The court held that the transfers were not 
gifts even though the agreement provided that its covenants should survive the decree. 
Cf., Comm’r v. Barnard’s Estate, 176 F.2d 233 (2d Cir. 1949). See also note 7, supra. 

* Inr. Rev. Cope § 113(a) (2). 

* 160 F.2d 812 (2d Car. 1947). 
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INSURANCE-—Proof of Disability Not a Condition Precedent to Liability. 
(Illinois) 


The plaintiff, after attaining the age of sixty, furnished proof to the de- 
fendant insurance company that he had become totally disabled at the age 
of fifty-nine, and sought to recover disability benefits under two life policies. 
The policies provided certain enumerated benefits if the insured, before at- 
taining the age of sixty, furnished proof of total and permanent disability. 
The company refused payments and plaintiff brought suit. The Illinois Su- 
preme Court, reversing the appellate court and affirming the decision of the 
circuit court, held: for the insured on the ground that proof of disability 
prior to age sixty was not a condition precedent to the creation of the in- 
surer’s liability. Mosby v. Mutual Life Insurance Co. of New York, 405 Ill. 
599, 92 N.E.2d 103 (1950). 

The pertinent sections of the policies read as follows: 

“Benefits in the Event of Total and Permanent Disability Before 
Age 60. 

, “When Such Benefits Take Effect.—If the Insured, after payment 
of premiums for at least one full year, shall, before attaining the age of 
sixty years and provided all past due premiums have been duly paid and 
this policy is in full force and effect, furnish due proof to the Company” 
of total and permanent disability “the Company, upon receipt and ap- 
proval of such proof, will grant the following benefits: . . .” 


The benefits were then enumerated. One of the policies contained, in 
addition to the above quoted section, a provision entitled “Supplementary 
Benefits to Section Entitled ‘Benefits in Event of Total and Permanent Dis- 
ability before Age 60’.” This clause provided that benefits should commence 
at the “end of the first completed month of such disability if earlier than the 
date of receipt of such proof instead of as of the date of receipt of such 
proof.” 

Prior to this decision the Illinois Court ruled in Moscov v. Mutual Life 
Ins. Co., * that the provisions of an identical policy required that the insured 
furnish proof of disability before he attained the age of sixty as a condition 
precedent to the insurer’s liability. In that case, however, the contract of 
insurance was a Pennsylvania contract and was, by virtue of the Uniform 
Judicial Notice of Foreign Law Act, * governed by Pennsylvania law. The 
decision in the Moscov case was, therefore, not considered binding on the 
court in the principal case and no other case has been decided in Illinois 
which involves the same point. 

It has long been a general rule that in case of doubt a contract will be 
construed most strongly against the party who framed it.* In accordance 
with this, it has become a maxim of the law of insurance that in case of doubt 


* 387 Ill. 378, 56 NE.2d 390 (1944). 

* Tu. Rev. Srar., c. 51, § 48g et seg. (1949). 

* Garrison v. United States, 7 Wall. 688 (U.S. 1868); Resrarement, Contracts § 236 
(1932). 
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an insurance contract will be construed most strongly against the insurer 
and in favor of the insured.‘ The decision in the Mosby case illustrates the 
lengths to which the Illinois Court is apparently willing to go in order that 
indemnity may be granted rather than denied. 

Provisions for benefits in the event of disability before age 60 first began 
to appear frequently in life insurance policies about thirty years ago, so 
it has been only recently that any litigation has arisen over the clause. It 
appears that the majority of courts which have considered the problem 
have taken the view, contra to Illinois, that such policy provisions require 
proof of disability before age 60 as a condition precedent to the insurer’s 
liability.* A few courts, however, have held that the insured is entitled to 
recover such benefits although proof of disability was not made until after 
the insured reached the age of 60. In arriving at this result, the courts have 
generally relied on one of three propositions: (1) proof of disability, by a 
reasonable construction of the language in the policies, is not a condition 
precedent to liability, * (2) provisions of the riders usually captioned “Sup- 
plementary Benefits to Section Entitled ‘Benefits in Event of Total and 
Permanent Disability before Age 60’,” either constitute a waiver of the 
necessity of making proof before age sixty, or creat an ambiguity that should 
be construed against the insurer, * (3) the mental or physical incapacity of 


“Mutual Life Ins. Co. v. Hurni Packing Co., 263 U.S. 167, 44 Sup. Cr. 90 (1923), 
Lenkutis v. New York Life Ins. Co., 374 Ill. 136, 28 N.E.2d 86 (1940). 

*In Mutual Life Ins. Co. of New York v. Landry, 148 F.2d 699 (5th Cir. 1945), 
policy provisions identical to those in the instant case were considered and were con- 
strued to provide that proof of disability before age sixty was a condition precedent 
to the insurer's liability. The court there concluded that this view represented the 
“overwhelming weight of authority,” citing Lincoln National Life Ins. Co. v. Ohio, 111 
F.2d 307 (8th Cir. 1949); Burchfield v. Aetna Life Ins. Co., 230 Ala. 49, 159 So. 235 
(1935); Dovel v. National Life Ins. Co. 229 Ala. 378, 157 So. 882 (1934); Goldman v. 
New York Life Ins. Co., 115 N.J-Eq. 535, 171 Ad. 541 (1934); Birnbaum v. Mutual Life 
ins. Co. of New York, 170 Misc. 83, 9 N.YS.2d 928 (1939); Epstein v. Mutual Life Ins. 
Co. of New York, 143 Misc. 587, 257 N.YS. 772 (1932), aff'd 236 App. Div. 843, 260 
N.Y.S. 936 (1932); Jenkins v. Murual Life Ins. Co. of New York, 130 Pa. Super. 442, 
298 Atl. 486 (1938); Bennett v. New York Life Ins. Co., 197 S.C. 498, 15 S.E.2d 743 
(1941); Cf. Boyert v. United States, 86 F.2d at 67 (Sth Cir. 1936). 

*In Smith v. Mutual Life Ins. Co. of New York, 188 Ark. 111, 69 S.W.2d 874 
(1934), construing 2 policy provision identical to that in the Mosby case, the court said: 
“Ir would be 2 stramed construction to construe the language thus quoted to mean 
that proof of loss must be filed with the insurance company before the insured attains 
the age of 60 years. Evidently this was not the intention of the parties. At any rate, 
the language employed is not susceptible of such construction.” Accord, Mutual Life 
Ins. Co. of New York v. Smith, 257 Ky. 709, 79 S.W.2d 28 (1935). 

"Mutual Life Ins. Co. of New York v. Drummond, 111 F.2d 282 (8th Cir. 1940). 
It was not decided in this case whether proof must be filed before 60, but the opinion 
stated, in regard to a disability clause and rider the same as in the Mosby case, that in 
the absence of the rider the clause would be in a class in which benefits are conditioned 
upon the furnishing of proof and are to commence from the time proofs are furnished. 
However, the addition of the rider brought the disability clause within the class in 
which the right of the insured to disability benefits accrues as of the date of disability 
and fansithing proofs is only a prerequisite to the actual receipt of such benefits, See 
Mutual Life Ins. Co. of New York v. Landry, 148 F.2d 699, 702 (Sth Cir, 1945) (dis- 
senting Gpluen } 
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the insured excused, as being impossible, the necessity of making proof of 
disability before age sixty.* In all these cases the courts held it was only 
necessary that the insured offer proof within a “reasonable” time. 


In the instant case, the court expressly stated that neither the supple- 
mentary provision nor the question of insanity of the insured were involved, 
thereby placing their decision squarely upon the basis of proof not being a 
condition precedent to liability. The reasoning underlying this interpreta- 
tion seems to follow several lines. First, it is deemed that the intention of the 
parties was to make disability, not proof, the condition of liability, despite 
the fact that the wording of the policy would seem to indicate otherwise. 
Particularly is this deemed to have been the intention of the insured—the 
average policy holder. In support of this point the court cites, as being in 
agreement, Kimel v. Missouri State Life Ins. Co.° It is interesting to note, 
however, that the language of the policy in that case so differed from that in 
the present case as to render it of little support here.*° Another line of 
reasoning is to the effect that the disability provision is ambiguous. This 
ambiguity is considered to result chiefly from the fact that the caption of 
the section made no mention of proof.‘ Once having found an ambiguity, 
it is no problem for the court thereupon to resolve the case in favor of the 
insured. 


Perhaps the true basis of the decision could be said to be the circum- 
stances involved in the case. The plaintiff was totally incapacitated only 
about eight months before he reached the age of sixty and, in fact, was not 
aware until four months after his sixtieth birthday that his condition would 
permanently and totally disable and prevent him from performing any work, 
or that his condition would not improve sufficiently to permit him to work 
again. It can thus be seen that to hold to the letter of the policy and con- 
strue its language as making proof a condition precedent would have 
accomplished a harsh result in this case. * It is suggested, however, that the 


* Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 297 S.W. 847 (1927), (proof 
was held to be condition me ge in Note, 142 A.L.R. 852 (1943), it is stated thar 
there are more cases in favor of, than there are opposed to, the view that insanity ex- 
cuses notice of disability although there is a wide split of authority on the question. 

*71 F.2d 921 (10th Cir. 1934). 

“The policy im that case read: “Total and Permanent Disability Benefit. The 
Company will pay to the insured a life income . . . if the said insured shall become 
totally and permanently disabled, as hereinafter defined, before attainimg the age of 60. 
The first payment of such income shall be made six months after receipt by the Com- 
pany of due proof of total and permanent disability . . . .” 

“The court does acknowledge “that paragraph captions in policies are not re- 
quired to be drawn so as to include every requirement in the policy” but seems to feel 
that in this case the caption was unduly misleading. 

“The court emphasizes the harsh results which might follow from such a con- 
struction by suggesting the oft-repeated hypothetical case in which a man might become 
disabled the day before his sixtieth birthday and could not, in such case, recover bene- 
fits because it would be impossible for him to make proof of loss prior to his sixtieth 
birthday. 








492 LAW FORUM [Vor. 1951 


unfortunate circumstances should not be held to create a liability excluded by 
the clear provisions of the policy. ** 

Although it has frequently been said that a contract of insurance is no 
different than any other contract, '* it must be recognized that in case of 
doubt or ambiguity the courts do treat an insurance contract differently, 
almost invariably construing it against the insurance company. This position 
may be well justified on the ground that insurance contracts are affected with 
the public interest and are “contracts of adherence.” ** The tendency of the 
courts to “discover” such ambiguities, however, gives rise to the question of 
how far this rule of construction should be carried. It is reasonable to con- 
clude that insurance companies are entitled to protection of the terms of 
their policies upon which are based the amount of their reserves and other 
calculations. Moreover, insurance companies might logically be expected to 
place some limitation upon the time within which proof of disability under 
a disability benefit clause must be made. The requirement appears to be a 
reasonable and proper one to prevent fraud and deception against the in- 
surer. It would seem, therefore, that the majority of courts have reached 
a more desirable result in construing proof within that specified time as 
a condition precedent to the insurer’s liability. 

Donna KLInGBIEL 


LABOR LAW-State Anti-Strike Act Invalid Because of Conflict with 
Federal Statute. (United States) 


Petitioners are the unions and union officers who are the duly elected 
collective bargaining agents of the employees of the Milwaukee Transit 
Company and the Milwaukee Gas Light Company. Unable to reach agree- 
ments with the respective utility companies, through collective bargaining, 
on union demands respecting wages, hours, and working conditions of these 
employees, each union called a strike to enforce its demands. Respondent, 
Wisconsin Employment Relations Board, pursuant to the provisions of the 
Public Utilities Anti-Strike Act,* secured judgments from a state court 


* Jenkins v. Mutual Life Ins. Co. of New York, 130 Pa. Super. 442, 198 Atl. 486 


(1938). 
* Drilling v. New York Life Ins. Co., 234 N.Y. 234, 241, 137 N.E. 314, 316 (1922); 


14 RCL. 926. 

“The term was first introduced by Patterson, The Delivery of a Life Insurance 
Policy, 33 Harv. Law Rev. 198, 222 (1919). The theory is that the insurance policy is 
drafted by the company’s expert legal counsel to serve the company’s interests and the 
insured, generally without counsel, merely “adheres” to it. 

‘Wis. Srar., § § 111.50 et seg. (1947). Section 111.62 provides: “It shall be unlawful 
for any group of employees of a public utiliry employer acting in concert to call a strike 
or go out on strike or to cause any work rye 7 or slowdown which would cause an 
interruption of an essential service; ... and it be unlawful for any person or persons 
to instigate, to induce, to conspire with, or to encourage any other person or persons to 
engage in any . . . work stoppage which would cause an interruption of an essential 
service.” Section 111.63 vests jurisdiction in the state circuit courts to enjoin any viola- 
on of the act 


coerce avian cen ence 
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permanently enjoining the unions from calling a strike which would cause 
an interruption of the service of the named utilities. The Wisconsin 
Supreme Court affirmed these judgments.? On certiorari,* the United 
States Supreme Court, three justices dissenting, held: Reversed. The state act 
infringes on a field of legislation already occupied by federal legislation, con- 
flicting with provisions of the Wagner Act‘ as amended by the Taft- 
Hartley Act,* and is therefore unconstitutional and void.* Amalgamated 
Ass'n. of Street, Electric Railway and Motor Coach Employees, et al. v 
Wisconsin Employment Relations Board; United Gas, Coke and Chemical 
Workers of America, et al. v. Wisconsin Employment Relations Board, 340 
US. 383, 71 Sup. Ce. 359 (1951). 

In striking down this state statute regulating wholly intrastate public 
utilities, this decision expands the doctrine of excluding state laws from 
“fields occupied by federal legislation” and, in its broadest aspects, precludes 
all but nominal regulation by the states of labor relations in any industry 
within the scope of the Federal Act. 

Since the decision in Consolidated Edison Co. v. National Labor Rela- 
tions Board* there has been no doubt that wholly intrastate public utilities 
are industries “affecting commerce” and thus within the purview of Con- 
gress’ power over commerce.* It is thus clear at the outset that the mu- 
nicipal utilities involved in the instant case are within the scope of the 
Wagner Act as amended by the Taft-Hartley Act. It is also clear that the 
subject matter which gave rise to litigation in the principal case is within ~ 
comprehension of the Federal Act. But it is not so certain that this A 
by implication excludes state action in labor disputies which nrincipally 
affect local interests. 

State legislation which conflicts substantially with the Federal Act or 
imposes regulations on a subject over which the Federal Board is active must 
rightly fall under the test of supremacy. In five of the eight cases in which 
this issue of conflict with the Wagner Act or its successor, the Taft-Hartley 
Act, has arisen, the Court found the state statute so incompatible with che 
Federal Act that it could not stand.* In four of these cases there was such 


* Amal ted Ass’n etc. v. Wisconsin Board, 257 Wis. 43, 43 N.W.2d 471 (1950); 


Wisconsin v. Gas Light Co., 258 Wis. 1, 44 N.W.2d 547 (1950). 
* Cert. granted, Amal ted Ass’n., etc. v. Wisconsin Board, 340 U.S. 874, 71 Sup. 
Cr. 124 (1950); Wisconsin v. Gas Li Co., 340 U.S. 903, 71 Sap. Cr. 283 (1950). 


*49 Srar. 449 et seg. (1935), 29 U.S.C. § 141 ef seq. (1946) (National Labor Re- 
lations Act). 

*61 Srat. 136 e¢ seg. (1947), 22 U.S.C. § 141 et seq. (Supp. 1950) (Labor Manage- 
ment Relations Act of 1947). 

*US, Const. Art. VI, § 2. 

*305 US. 197, 59 Sup. Cr. 206 (1938). For a collection of cases see foomote 13 
of the court, 340 U.S. 383, 391, 71 Sup, Cr. 359, 364 (1951). 

*US. Const, Art. L § 8 cl. 3. 

® International Union of United Auto Workers v. O'Brien, 339 US. 454, 70 Sup. 
Cr. 781 (1950); Plamkington Packing Co. v. Wisconsin Board, 338 U.S. 943, 70 Sup. Cr. 
491 (1950); La Crosse Tetephone Co. v. Wisconsin Board, 336 US. 18, 69 Sup. Cr. 379 
(1949); Bethelem Steel Co. v. New York Board, 330 U.S. 767, 67 Sup. Cr. 1026 (1947); 
Hill v. State of Florida, 325 U.S. 538, 65 Sup, Ce. 1373 (1945). 
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a clear conflict or coincidence with the Federal Act as to be fatal to the state 
statute. *° The fifth case fell within the “twilight zone” between federal and 
permissive state control. ™* 

In three cases the Court held state statutes could consistently stand with 
the Federal Act. Two of these, Algoma Plywood Co. v. Wisconsin Board 
and United Auto Workers v. Wisconsin Board,** were “twilight zone” 
cases. The former involved a state statute which required a two-thirds vote 
for maintenance-of-membership clauses in collective bargaining agreements, 
while the latter sustained a statute prohibiting intermittent work stoppages. 
The third case, Allen Bradley Local v. Wisconsin Board, * presented a more 
clearly defined conflict between state and federal law. Yet the Court sus- 
tained a state statute which prohibited mass picketing by striking employees. 


Compared with the foregoing cases, the principal case reveals a trend 
toward a more rigid application of the doctrine of excluding state statutes 
from “fields occupied by federal legislation.” The Allen Bradley case was 
decided on a theory that presumed compatibility of state and federal law 
until it was affirmatively shown that Congress intended to exclude the states 
from the field occupied by its legislation.** Bethlehem Steel Co. v. New 
York Board ** was decided on a theory which presumed the state statute to 
be excluded by the Federal Act unless its provisions regulated a segment 
of the subject matter left dormant by the Federal Act pending action by 
the Federal Board. *” 


*In United Auto Workers v. O'Brien, supra note 9, a state statute required a 
majority vote by a bargaining unit to call a strike and permitted strikes at different times 
than did the Federal Act. The Court held both these features of the state statute 
repugnant to the Federal Act. In La Crosse Telephone Co. v. Wisconsin Board, supra 
note 9, a state statute authorized bargaining units which were inconsistent with those 
authorized by the Federal Act. In Bethlehem Steel Corp. v. New York Board, supra 
note 9, the state board mer gee a foremens’ union in contravention of the expressed 
policy of the national board. In Hill v. Florida, supra note 9, the state superimposed 
added restrictions on those of the Federal Act for the selection of collective bargaining 
agents. 

oe Plamkington Packing Co. v. Wisconsin Board, supra note 9, a state statute super- 
added its own findings of unfairness to the definition of unfair labor practices in the 
Federal Act. 

* 336 US. 301, 69 Sup. Cr. 584 (1949). 

* 336 US. 245, 69 Sup. Cr. 516 (1949). 

“316 US. 740, 62 Sup. Ct. 820 (1942). 

* 315 US. 740, 749, 62 Sup. Cr. 820, 825 (1942). The Court said: “Furthermore, this 
court has long insisted that an intention of —— to exclude States from exerting their 
police power must be clearly manifested . . . Congress has not made such employee and 
union conduct as is involved in this case subject to regulation by the federal Board.” 

* 330 US. 767, 67 Sup. Cr. 1026 (1947). 

* 330 US. 767, 773, 67 Sup. Cr. 1026, 1030 (1947). The Court, per Mr. Justice 
Jackson, said, in part: “Where it (Wagner Act) leaves the employee-employer relation- 
ship free of regulation in some aspects, it implies that in such matters federal policy 
is indifferent, and since it is indifferent to what the individual of his own volition may 
do we can only assume it to be equally indifferent to what he may do under the com- 
pulsion of the state.” After stating that delegation of power to the Federal Board, 
without any action by that agency, might preclude state action in some cases, the Court 
continues, “In other cases, Congress has passed statutes . . . where effective regulation 
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The instant decision represents the culmination of this trend, and seem- 
ingly presumes state law to be excluded unless it affirmatively appears that 
Congress intended to permit concurrent action by the states. Nothing in 
the Federal Act expressly denies to the states the power to enact legislation 
to cope with problems arising out of strikes by public utility employees. 
The Court cites no express provision of the Federal Act with which the 
Wisconsin statute conflicts but, instead, finds by implication that Congress 
intended that the subject of strikes should be regulated exclusively by the 
Federal Board. ** 


The most compelling inference to support the instant decision is raised 
by Section 14(b) of the Taft-Hartley Act which expressly preserves state 
legislation prohibiting compulsory unionism. *® This Section is susceptible 
to the interpretation that this express exemption of this particular type of 
state statute indicates that Congress intended the Act to override state labor 
legislation and recognized that, without this exemption, these statutes also 
would fall. However it is seen that this construction is not inescapable when 
the Section is considered with regard to surrounding circumstances. 


Statutes and constitutional provisions in a number of states had outlawed 
all forms of compulsory unionism. Section 8(3) of the Wagner Act con- 


must wait on the issuance of rules by an administrative body. In the interval before 
these rules are established, this Court has usually held that the police power of the 
state may be exercised.” 

Mr. Justice Frankfurter dissented on the ground that the decision went too far 
in that it om the state was precluded from acting even by agreement with the 
Federal Board. He argued that the state law should be held invalid only if the conflict 
with the Federal Act be so “direct and positive . . . that the two acts could not be 
reconciled or consistently stand together. ... Any indulgence in construction should be 
in favor of the States, because Congress can speak with drastic clarity whenever it 
chooses to assure full federal authority, completely displacing the states.” 330 U.S. 767, 
780, 67 Sup. Cr. 1026, 1033 (1947). 

“The Court relied on Sections 8(d), 14(b), 202(c), and 203(b) of Taft-Hartley 
Act, 61 Strat. 140(d), 151(b), 153(c), (b) (1947), 29 U.S.C. § § 158(d), 164(b), 172,(c), 
173(b). (Supp. 1950). 

* 61 Srar. 164(b) (1947), 29 U.S.C. § 164(b) (Supp. 1950). This Section provides: 
“Nothing in this Act shall be construed as authorizing the execution of . . . agreements 
requiring membership in a labor organization as a condition of employment in any 
State . . . in which such execution is prohibited by State . . . law.” 

Of this Section the House Labor Committee Report said that, “since when this 
report is written the courts have not finally ruled upon the effect on ae eT 
State laws dealing with compulsory unionism, the committee has provided expressly . . . 
that laws and constitutional provisions of any State that restrict the right of employers to 
require employees to become . . . members of labor organizations are valid, notwith- 
standing any provision of the National Labor Relations Act”. H.R. Rep. No. 245, 80th 
Cong,, Ist Sess. 44 (1947). Referring to this Section the Conference Committee Report 
said: “Many States have enacted laws or adopted constitutional provisions to make all 
forms of prs igen unionism in those States illegal. It was never the intention of the 
National Labor Relations Act, as is disclosed by the legislative history of that Act, 
to preempt the field in this regard so as to deprive the states of their powers to prevent 
compulsory unionism. ... To make certain that there should be no question about this, 
Section 13 was included in the House bill. The conference agreement, in Section 14(b), 
contains a provision having the same effect.” H.R. Rep. No. 510, 80th Cong. Ist 
Sess. 60 (1947). 
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tains a proviso permitting the “closed shop” and Section 8(a)(3) of the 
Taft-Hartley Act contains a provision for “union-shop” clauses in union 
contracts. *° Congress was not unaware of this multitude of state legislation 
nor of the direct conflict between these statutes and the above sections of 
the Federal Act. Section 14(b) reflects Congress’ recognition of this direct 
conflict and its intent that these state statutes be permitted to stand. In view 
of these facts it seems doubtful that this Section requires an inference that 
state regulation is prohibited except when expressedly preserved by the Act. 
If so, it is strange, since Congress has full power over commerce, that its 
position was made clear in the few instances and left to judicial interpretation 
in the many. 

The unfortunate result of the theory adopted by the Court is that it 
tends to ignore the fact that economic and social factors of the particular 
case may be the most important criteria influencing the ultimate outcome. 
Where the general public is affected only indirectly by a labor dispute, the 
slightest federal regulation may pre-empt the field and the public welfare 
be protected. Not so where the impact of a dispute directly affects some 
vital public interest. In such a case the public welfare demands that even the 
most elaborate federal regulation leave room for the states’ police power 
to operate. 

The principal case is within the latter category. The relationship 
which a public utility today bears to an urban area may, to a large degree, 
control the whole livelihood of its parent city. The basic necessities of life 
may depend on a perpetual supply of its services. Thus, a strike by em- 
ployees of such a utility will usually, by the very nature of the industry, 
result in a local emergency. The principal decision denies the state legisla- 
ture power to reach and cope with that emergency, although its effect on 
interstate commerce is negligible, and, in so doing, seems to lose sight of the 
expressed policy of the Taft-Hartley Act “to protect the rights of the public 
in labor disputes affecting commerce” by controlling labor relations. ** 


The Federal Act makes no provision to cope with strikes in local utili- 
ties, except that these, together with all other labor disputes, may receive 
the services of the Federal Mediation Service.*? Emergency provisions of 
the Act are available only in the case of a labor dispute creating a national 
emergency.** The policy of the instant case of pooling all strikes, without 
regard to the important social aspects presented, and subjecting all to the 


* 49 Srar. 452(3) (1934), 29 USC. § 158(3) (1946); 61 Srat. 149(a)(3) (1947), 
29 USC. § 158(a) (3) (Supp. 1950). 

* 61 Srar. 136(b) (1947), 29 USC. § 141(b) (Supp. 1950) (Taft-Hartley Act). 
The Senate Labor Committee said of this Section, in part: “Government decisions 
should not be substituted for free agreement but both sides . . . management and or- 
ganized labor must recognize that the rights of the general public are paramount.” 
Sen. Rev. No. 105, 80th Cong., Ist Sess., 2 (1947). 

* 61 Srar. 152 et seq. (1947), 29 USC. § 171 et seq. (Supp. 1950), 

“61 Star. 155 et seq. (1947), 29 USC. $§ 176 et seq. (Supp. 1950) 
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same laborious processes of an overburdened Federal Board is questionable. 
Charged as it is with keeping peace in industries which materially affect the 
flow of commerce, it seems inconceivable that the federal agency could 
supervise labor relations in wholly intrastate utilities with the dispatch which 
public welfare demands in such cases. 


Nor is this query satisfactorily answered by reference to Congress’ re- 
jection of a proposed section of the Taft-Hartley Act which would have 
provided for compulsory arbitration in this case.** Of this proposal the 
majority opinion said, in part: 

“This proposal . . ' was rejected by Congress as being inconsistent with 
its policy, and not because of a desire to leave the states free to adopt 
it.” 38 


In support of this proposition the Court quotes from a statement by Senator 
Taft that this proposal was objectionable because it would pave the way 
for expanded governmental price controls. ** 

Actually this implies only that, as a matter of policy, Congress decided 
“that it did not wish to subject local utilities to the control of the Federal 
Government.” "If rejection by Congress of this proposal impliedly ex- 
cludes state control of strikes in local utilities, the implication must exist 
without support of the major objection assigned by Senator Taft and 
quoted by the Court with approval, since control of rates and prices in 
public utilities has been recognized as a valid exercise of state police power 
for three-quarters of a century. ** 


The “supremacy clause” of the Constitution undoubtedly grew out of 
a realization that the welfare of the nation and its people demanded that the 
central government be supreme in its sphere, and not from a desire to protect 
that government, as such, from the inroads of encroachment on its delegated 
powers. This basic concept of our governmental system would seem to re- 
quire that the “occupancy of the field doctrine” be fluid and geared to the 
greatest public interest. It would seem to negate application of a stereotyped 
formula. 


The ultimate result of the instant decision is that it leaves the regulation 
of labor relations in essentially local industries in a fringe area where the 


* H.R. 17; H.R. 34; H.R. 68; H.R. 75; H.R. 76, all of 80th Cong. Ist Sess. (1947). 

* 340 U.S. 383, 394, 71 Sup. Cr. 359, 365 (1951). 

*93 Conc. Rec. 3835-3836 (1947). 

* Quoted phrase from dissenting opinion of Mr. Justice Frankfurter, 340 U.S. 383, 
403, 71 Sup. Cr. 359, 370 (1951). He continued: “Basic elements of our federal system 
makes it appropriate that Co s be explicit if it desires to remove from the orbit 
of State regulation matters of such intimate concern to a locality as the continued 
maintenance of services on which the decent life of 2 modern community rests.” 

“ Munn v. Illinois, % U.S. 113 (1877) was the first case to uphold a state statute 
regulating rates; United Railways and Electric Co. v. West, 280 U.S. 234, 50 Sup. Ce. 123 
(1930); Willcox v. Consolidated Gas Co., 212 U.S. 19, 29 Sup. Cr. 192 (1908); Chicago 
M. & St. P. Ry. Co. v. Minnesota, 134 U.S. 418, 10 Sup. Cr. 462 (1890). 
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states may not tread and which the federal machinery can not adequately 
reach. As suggested by Mr. Justice Frankfurter in his dissenting opinion, 
apparently the only remedy left open to the states to meet the emergency of 
strikes in municipal utilities is seizure of the industry. *° 


Georce K. MeutH 


WILLS—Constructive Trust and Tort Actions as Remedies for Interference 
with Intended Disposition of Property upon Death. (Illinois) 


While seriously ill the testator executed a holographic codicil bequeath- 
ing $500,000 to the plaintiff, a Christian Science organization. Subsequently 
the testator was about to execute a typewritten codicil containing an iden- 
tical legacy when one Glover, the testator’s attorney, dissuaded him from 
completing the instrument by stating that $500,000 would exhaust his entire 
estate, and that a final decision should not be made until he had consulted an 
advisor. The incompleted typewritten codicil was then destroyed in the 
testator’s presence, the latter dying a few days later without executing any 
further testamentary instruments in the plaintiff’s favor. Upon probate of 
an earlier will and two other codicils, and upon denial of probate of the 
holographic codicil, the plaintiff brought this action in equity and at law to 
recover the intended $500,000 legacy from the testator’s executor and, in the 
alternative, for a judgment for the same amount against Glover for wrongful 
interference. Plaintiff based his complaint on the ground that at the time 
Glover made his representations to the testator the latter’s estate contained 
assets greatly in excess of $500,000. On appeal from dismissal of the com- 
plaint, held: Judgment affirmed. The complaint must be considered as a 
suit to establish a constructive trust and, in the alternative, as a complaint in 
an action of tort. A constructive trust will not be declared in property re- 
ceived by an heir, devisee, or legatee where the fraud or unlawful interfer- 
ence in preventing the alleged intended disposition of the property has been 
committed by a third person. The essentials of actionable fraud based on 
misrepresentation are representation, falsity, scienter, deception, and injury. 
Plaintiff has neither alleged that Glover knew his statements to be false nor 
that the testator was deceived by the statements. Lowe Foundation v. 
Northern Trust Co., 342 Ill. App. 379, 96 N.E.2d 831 (1st Dist. 1951). 


* 340 US. 383, 409, 71 Sup. Cr. 359, 373 (1951). 

*Prior to the time the plaintiff initiated the present action he had appealed from 
the probate court directly to the Circuit Court of Cook County from the order denyin 
probate of the alleged holographic codicil. But before hearing the plaintiff procure 
dismissal of the appeal without prejudice. In the present case the court decided that as 
to the issue of denial of probate of the holographic codicil the plaintiff had to prosecute 
an appeal thereon in the circuit court. The court also decided that without probate 
of the holograph the plaintiff was not an “interested person” entitled to contest pro- 
bate of one of the other probated codicils. 
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In Bobleber v. Rebstock * a bill was brought in equity alleging that some 
of the testator’s children had prevented him from changing or revoking his 
will by threatening violence to anyone who would aid him. The court re- 
fused to set aside probate, holding that a will must be admitted to probate 
even though revocation thereof had been prevented by wrongful means. * In 
answer to a contention that a remedy should be provided for such a situation, 
the court asserted that “any such remedy would have to be provided by 
statute.” 4 

The court in the instant case has, at least by implication, signified its 
willingness to provide “such remedy” through the medium of either a con- 
structive trust or a tort action for damages, and this without the aid of a 
statute. In so doing the court has aligned itself, at least in the case of a 
constructive trust, with most jurisdictions which have been confronted with 
the same or similiar problems. * 

The issue of frustrating a decedent’s intended testamentary disposition 
or his intent to die intestate through fraud, duress, or undue influence can 
arise in various ways. In addition to prevention of revocation of a will there 
may be inducement of revocation, prevention of execution, inducement of 
execution, or perhaps a combination of the foregoing, such as inducement 
of revocation of a prior will and inducement of execution of a new will. ° 
Where a frustrated beneficiary, i.e., the one who would have received the 
property had there been no wrongful interference with the decedent’s intent, 
has sought to impose a constructive trust upon one who has benefited 
through his own wrongful interference, the courts have generally awarded 
such relief." The principal argument against this result has been that it 
violates the Statute of Wills.* But this objection has been overcome by the 
assertions that a constructive trust is either an exception to, or is not within 
the statute. ° However, where the plaintiff has brought an action in tort for 
damages for the wrongful interference the courts have been less sympathetic. 
The ground given for denial of recovery has been that the frustrated bene- 
ficiary did not have a legal right which could be the subject of an actionable 
violation. *° An Ohio court described it as a “mere naked possibility . . . 


7255 Ill. 53, 99 N.E. 75 (1912). 

* Where methods of revocation are prescribed by statute it is generally held that 
compliance therewith is not effected when an intended revocation is prevented by force 
or fraud. 57 Am. Jur., Wills § 464 (1948). 

*Bohleber v. Rebstock, 255 Ill. 53, 57, 99 N.E. 75, 77 (1912). 

5See Note, 11 A.L.R.2d 808 (1950). 

* Ibid. 

"E. g., Brazil v. Silva, 181 Colo. 490, 185 Pac. 174 (1919); Latham v. Father Divine, 
299 N.Y. 22, 85 N.E.2d 168 (1949). Contra: Kent v. Mahaffey, 10 Critchfield 204 (Ohio, 
1859). 

*Kent v. Mahaffey, 10 Critchfield 204 (Ohio, 1859). 

*E.g., Pope v. Garrett, 147 Tex. 18, 211 S.W.2d 559 (1948). 

” Hall v. Fall 91 Conn. 514, 100 Atl. 441 (1917) (by implication); Hutchins v. 
Hutchins, 7 Hill 104 (N.Y. 1845); Cunningham v. Edward, 52 Ohio App. 61, 3 N.E.2d 
58 (1936). 
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which is altogether too shadowy and evanescent to be dealt with by courts 
of law.” ** On the other hand, where tort recovery has been approved, the 
courts seem to have treated the situation as a problem of satisfactory proof 
of damages rather than whether tort liability could exist at all in such a 
case. ** 

The court in the present decision appeared willing to impose a con- 
strutive trust had this been a case of a defendant who had directly benefited 
through his own wrongful conduct. But as to the question of whether the 
same result would have been reached in the case of an innocent beneficiary 
who had benefited through the misconduct of a third person, the court de- 
clared: “We find no case in which the rule of constructive trust has been 
extended to property received by an heir, devisee or legatee where intended 
testamentary disposition of property has been prevented by the fraud or 
unlawful interference of a third person.” ** 

The case of Bohannon v. Trotman * involved court approval of a set- 
tlement agreement between innocent beneficiaries under a will and one of the 
testator’s grandsons. By the agreement the grandson was to receive approxi- 
mately one-fifth of the property passing under the will. On an objection 
that the agreement was not in the best interests of the minor beneficiaries, the 
court declared that it was immaterial that they themselves had not been guilty 
of wrongful conduct in receiving benefits under the will. The court held 
that since the alleged wrongdoers themselves would have been impressed with 
a constructive trust had they taken any property under the will which would 
otherwise have gone to the grandson in the absence of their allegedly wrong- 
ful interference, then “inasmuch as the beneficiaries under the will . . . are 
donees, the property in their hands is subject to the same constructive trusts 
as if it were in the hands of the original wrongdoers.” ** 

In Pope v. Garrett * two of the decedent’s heirs had, by force or by 
creating a disturbance, prevented the deceased from executing a will which 
would have left all his property to the plaintiff. A constructive trust was 
imposed not only upon the wrongdoers, but also upon the other heirs who 
had not participated in the wrongful act. 

One can clearly see the justice of permitting a constructive trust to be 
imposed upon a wrongdoing beneficiary, for manifestly no one should be 
permitted to profit from his own wrong. But when an innocent beneficiary 
is involved it may seem that a weaker case exists for such relief. This dif- 


“Cunningham v. Edward, 52 Ohio App. 61, 68, 3 N.E.2d 58, 61 (1936). 

“Bohannon v. Wachovia Bank & Trust Co., 210 N. C. 679, 188 S.E. 390 (1936); 
see Hegarty v. Hegarty, 46 F. Supp. 319, 320 (D.C. Mass 1942); Kelly v. Kelly, 10 La. 
Ann. 622, 623 (1855) semble; Lewis v. Corbin, 195 Mass. 520, 525, 81 N.E. 248, 249, 
250 (1907); Marshall v. De Haven, 209 Pa. 187, 189, 58 Atl. 141 (1904) semble. 

* Lowe Foundation v. Northern Trust Co., 342 Ill. App. 379, 386, 96 N.E.2d 831, 
834 (ist Dist. 1951). 

“214 N. C. 706, 200 S.E. 852 (1938). 

* Id. at 719; 200 S.E. 852 at 859 (1938). Contra: Dye v. Parker, 108 Kan. 304, 194 
Pac. 640 (1921). 

* 147 Tex. 18, 211 S.W.2d 559 (1948). 
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ference is merely superficial, however, for to deny recovery in the latter 
situation is to lose sight of the foundation of constructive trusts, i.¢., the 
prevention of unjust enrichment.*' It is true that there must also be some 
form of unconscionable conduct present before a court will permit the 
remedy, and in most cases where it has been allowed it has been the bene- 
ficiary who has been guilty of the misconduct. But it is unnecessary that 
the beneficiary himself be the wrongdoer. In recognizing the latter principle 
the courts have experienced no difficulty in imposing the trust in an an- 
alogous situation, where a conveyance to an innocent donee has been induced 
by a fraudulent third party. ** 

In the instant case there is a question as to the court’s meaning in its 
summary disposal of whether a constructive trust could have been imposed 
on an innocent beneficiary. It is highly improbable that the court was un- 
aware of the Bohannon and the Pope cases. Assuming that the court did 
know of those cases it can be said inferentially that the court was indirectly 
expressing its disapproval of their holdings. It is possible to make a factual 
distinction between the instant case and the two foregoing cases, but that 
it would be a valid distinction is doubtful. It is not clear whether the alleged 
wrongdoers in the Bohannon case actually benefited from the alleged mis- 
conduct, but the Pope case did contain both innocent and wrongdoing bene- 
ficiaries. In the present case there is no indication that Glover, the alleged 
wrongdoer, benefited. But it would seem immaterial as a deciding factor 
in imposing a constructive trust upon an innocent beneficiary whether the 
wrongdoer also benefited. 

Perhaps it may be unjust to criticize a court for failure to render a 
decision which has very little precedent behind it. However, in the situa- 
tion of wrongful interference with intended testamentary disposition of 
property, it is suggested that there should be no distinction between an 
innocent and a wrongdoing beneficiary.*® For, as has been observed, both 
parties are unjustly enriched; the injury to the frustrated beneficiary is the 
same in both situations; and the Statute of Wills is no more seriously violated 
in the one case than it is in the other. 7° 

Ricuarp R. Zie£.inskI 


"3 Scorr on Trusts § 462 (1939). 

*In this situation of course it is the transferror who seeks to impose the trust. 
RESTATEMENT, ReEstiTUTION § 167 (1937); 3 Scorr on Trusts § 469 (1939); see Brennan v. 
Persselli, 353 Til. 630, 636, 187 N.E. 820, 822 (1933). However, in a somewhat similiar 
situation the New Jersey court reached an opposite result. One of the legatees had 
induced the testator to refrain from providing for the plaintiff in his will by an oral 
promise to hold the intended legacy on trust for the plaintiff. The court imposed the 
trust upon the promisor but refused to do so as to the non-promisor legatees although 
their legacies had been increased by property which would have passed to the plaintuff 
had it not been for the promisor’s action. Powell v. Yearance, 73 N.J. Eq. 117, 67 Ati. 
892 (1907); see Heinisch v. Pennington, 73 N.J. Eq. 456, 462, 68 Atl. 233, 236 (1907); 
aff'd 75 N.J. Eq. 606, 73 Atl. 1118 (1907). 

*See ResTaTeMENT, RestiruTion § 184, comment j (1937); 3 Scorr on Trusts 
§ 489.5 (1939). 

* Comment, 47 Micu. L. R. 598 (1949). 
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WORKMEN’S COMPENSATION-—Borrowed Servant Doctrine—Liability 
of the General and Special Employers. (Illinois) 


Frank Bagdonas was hired by American Stevedores Company, Inc. and 
was furnished to Frigidaire Sales Corporation pursuant to an agreement be- 
tween the two companies by which Stevedores supplied Frigidaire with 
labor for short periods as requested. The working time of such employees 
was kept by Frigidaire which paid Stevedores $1.28 per hour for each 
laborer. The employees were compensated by Stevedores at the rate of 
95 cents per hour. A straw boss employed by Stevedores took the men to 
their jobs and they were placed at work under his directions, but Frigidaire 
exercised complete control over the laborers in their work. Bagdonas suf- 
fered fatal injuries while assisting a permanent employee of Frigidaire. 

Petitioner, widow of the deceased, made a claim for compensation 
against both American Stevedores Company, Inc., and Frigidaire Sales 
Corporation. The arbitrator and the Industrial Commission awarded com- 
pensation against Stevedoes, but denied the claim against Frigidaire. The 
Superior Court of Cook County made a finding of joint employment and 
entered judgment against both. 

On writ of error, beld: Reversed and remanded with directions. 
Frigidaire was the sole employer and not one of dual employers at the time 
decedent was fatally injured. For all practical purposes, Stevedores was a 
“glorified employment agency.” Frigidaire, on the other hand, exercised 
complete control and direction over the laborers supplied by Stevedores. 
Therefore, the holding by the Superior Court that Bagdonas was the em- 
ployee of both Stevedores and Frigidaire was “manifestly against the weight 
of the evidence.” Amercian Stevedores Co. v. Industrial Commission, 408 
Ill. 445, 449, 97 N.E.2d 325, 329 (1951). 

The Supreme Court of Illinois has consistently held that a general em- 
ployer—the employer contracting directly with the employee—is liable under 
the Workmen’s Compensation Act in the event of injury to an employee 
unless he has relinquished “for the time being, all primary benefit and sub- 
stantial right to control the work,” by loan of the servant to another. * 

In general, there must be such a surrender by the general employer of 
control of the alleged employee as to justify the judicial conclusion that 
the employer-employee relationship has been terminated. ? 

Most courts seem to be agreed that the two most important elements 
in determining compensation liabilities of general and special employers 
under the borrowed servant doctrine are: (1) whose work is being done, 
i. e., who is the recipient of the primary benefit to be derived from the work, 
and (2) the power or right to control the laborer in such work.* The 


* Meyer v. Industrial Comm., 347 Ill. 172, 179 N.E. 456 (1932). 
*3 Scunemwer, WorkMEN’s ComMPENSATION 6 (3d ed. 1943). 
*See 152 A.L.R. 821 and cases there cited. 
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Supreme Court of Illinois has consistently applied the second test in compen- 
sation cases. Thus, whether the workman in the performance of such 
special work for which he has been borrowed is the employee of the loaning 
or borrowing employer is dependent upon whether he is wholly subject to 
the control of the person to whom he is loaned and free, for the duration 
of the temporary period, from the control of the general employer. ° 


There has been no qualification of this test in American Stevedores, but 
there has been a clarification of its operation. Thus, while there has been 
a repetition of the usual statements made in this type of decision, the Court 
also stated that in the application of the control test, the details of the man- 
ner in which the work is accomplished are immaterial. The significant 
thing, then, is who exercised the overriding control to direct the doing of the 
work. In short, the power of control in borrowed servant cases is apparently 
the power to control the undertaking as a whole.* In this case, the record 
indicates that there was a degree of control over the work in the “straw 
boss” of Stevedores, but the fact that he took orders from Frigidaire limited 
his authority to the details of the manner in which the work was accom- 
plished. Thus, it was stated in American Stevedores: “Frigidaire, as it had 
the right to do, for the time being exercised complete control and direction 
over the men supplied by Stevedores for the special service being performed, 
including the power to dispense with the services of unsatisfactory em- 
ployees.”* This is true even though the employment manager of Stevedores 
testified that their foreman or straw boss had “authority” over the workmen 
and acted in a supervisory capacity. 


It is clear that the instant decision does not merely involve an application 
of the rules laid down in the leading case of Allen-Garcia v. Industrial 
Commission.* The facts in American Stevedores are much closer to the 
nebulous borderline separating sole and joint employment, for in the earlier 
case the general employer gave no orders to the employee and exercised no 
control whatever over him in the performance of his special work. The 
same thing may be said of cases decided after Allen-Garcia in which the 


*Crepps v. Industrial Comm., 402 Ill. 606, 85 N.E.2d 5 (1949); Allen-Garcia Co. v. 
Industrial Comm., 334 Ill. 390, 166 N.E. 78 (1929). 

*Crepps v. Industrial Comm., 402 Ill. 606, 85 N.E.2d 5 (1949); Fransen Construc- 
tion Co. v. Industrial Comm., 384 Ill. 616, 52 N.E.2d 241 (1943); Allen-Garcia Co. v. 
Industrial Comm., 334 Ill. 390, 166 N.E. 78 (1929). 

Actually, in the leading case of Standard Oil v. Anderson, 212 U.S. 215, 29 Sup. 
Ct. 252 (1909), it was indicated that the second test is really only the means by which the 
question raised by the first is resolved. In short, the question of whose work is being 
performed is usually answered by ascertaining who has the power to control the em- 
ployees in the performance of their work. The Court seems to intimate this in the 
instant case. 

* This test seems to identical with that applied in Jones v. Getty Oil Co., 92 F.2d 
255 (10th Cir. 1937); cf. 152 A.L.R. 816. 

"American Stevedores Co. v. Industrial Comm., 408 Ill. 445, 447, 97 N.E.2d 329, 
330 (1951). 

* 334 Ill. 390, 166 N.E. 78 (1929). 








504 LAW FORUM [Vou. 1951 


borrowed servant doctrine has been applied by the Supreme Court and the 
special employer accordingly found liable under the Workmen’s Compensa- 
tion Act. 

The superior right of control in Frigidaire also seems to have been the 
basis for the determination by the Court that Stevedores and Frigidaire were 
not joint employers. The rule that where two employers share the control 
of an employee and both benefit from the work, such worker is considered 
to be an employee of both was discussed, but the Supreme Court concluded 
that previous Illinois decisions making a finding of joint employment under 
the Workmen’s Compensation Act are not comparable to the facts in the 
instant case. Although there was no indication of what the distinguishing 
factors might be, it is apparent that in each of the four joint employment 
decisions discussed by the court, there was no superior right of control 
vested in one employer as in the instant case.*® This distinction would seem 
to be of some significance, for its application in future cases will restrict 
holdings of joint employment to those instances in which a nearly equal 
degree of control and supervision over the employee is maintained by both 
alleged employers at the time of the injury to the employee. 

Finally, although there can be little objection to the result reached by 
the Supreme Court, the propriety of the evident expansion of the concept 
of judicial reversal of decisions by the Industrial Commission must be con- 
sidered. The Court stated the general rule that the finding of the arbitrator 
and Industrial Commission as to the existence or non-existence of an employ- 
ment relationship is a finding of fact, which is conclusive upon the reviewing 
court unless against the manifest weight of the evidence. However, the 
Court held that in the instant case the facts were not in dispute and therefore 
the reviewing court could determine as a matter of law whether the facts 
disclosed a relationship of employee and employer between Stevedores and 
Bagdonas and between Frigidaire and Bagdonas. *° 

It is clearly desirable that decisions of the Industrial Commission be sub- 
ject to judicial review and the Workmen’s Compensation Act expressly 
provides for such review. However, there appears to be little basis for the 
evident departure in this decision from established principles concerning such 
review. The record in the instant case was not so entirely free from con- 
flict as indicated in the decision. Thus, the superintendent of Frigidaire’s 
warehouse testified that the Stevedore straw boss took his orders from 
Frigidaire and then supervised the work of the Stevedores. The testimony 
of the Stevedores’ employment manager was to a like effect. On the other 
hand, a fellow employee of Bagdonas testified that the straw boss gave him 


®See Hudson v. Industrial Comm., 387 Ill. 228, 56 N.E.2d 423 (1944); Krawiec v. 
Industrial Comm., 372 Ill. 560, 25 N.E.2d 27 (1939); Page Engineering Co. v. Industrial 
Comm., 322 Ill. 60, 152 N.E. 483 (1926); Stresenreuter, Inc. v. Industrial Comm., 322 
Ill. 187, 152 N.E. 548 (1926). 

#” Marsh v. Industrial Comm., 386 Ill. 11, 53 N.E.2d 459 (1944). 
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no orders and further that he was told to return for work the following 
day by the Frigidaire timekeeper. The Frigidaire warehouse superin- 
tendent testified, however, that it was the straw boss who told the Stevedores 
whether or not they were to return to work. 


Thus, when the Court declared, “The facts are not in dispute in the 
present case . . .,” they apparently meant that despite the conflict in the 
record, a superior power of control was in Frigidaire at the time of the fatal 
accident, no matter what portion of the evidence be considered. The matter 
becomes more puzzling when it is considered that the Supreme Court held 
that the finding by the Industrial Commission was “manifestly against the 
weight of the evidence.” It is therefore difficult to comprehend why the 
court resorted to the rule that the reviewing court may determine as a matter 
of law whether the admitted facts disclose an employment relationship, when 
clearly any Commission finding as to the existence or non-existence of such 
a relationship may be reversed when it is against the manifest weight of 
the evidence. 

In conclusion, the statement by the Court that the facts were undisputed 
despite the fact that a reading of the record reveals conflicting evidence 
seems to be of particular significance. The contention of attorneys for 
Frigidaire that the instant case may well result in a serious deprivation of 
the Industrial Commission’s fact-finding power accordingly has some merit. 
The successful administration of the Workmen’s Compensation Act must 
depend to a large extent upon the vesting of a rather complete fact-finding 
power in the Commission. The American Stevedores decision seemingly 
tends to stretch the concept of judicial authority to reverse such decisions 
as that group may make in situations in which the facts are in reality 
disputed and, conversely, to diminish the fact-finding power of the Industrial 
Commission. 


Kerrn E. Roserts 
































eS NE 














UNIVERSITY OF ILLINOIS 


College of Law 


en coe 


THE FACULTY, 


GEORGE DINSMORE STODDARD, Ph.D., 
Litt.D., L.H.D., LL.D., President of the Uni- 
versity. 
ALBERT JAMES HARNO, Dean and Profes- 
sor of Law. B.S. 1911, LL.D. 1927, Desa 
Wesleyan Univ.; LL.B. 1914, Yale; LL.D. 1 
Tulane; Litt.D. 1942, Boston Univ.; 
practice, 1914-1917; Dean, Washburn College, 
1917-1919; Univ. of Kansas 1919-1921; Univ. 
of Ill. since 1921; Pres., Ass'n Am. Law 
Schools, 1982; Pres., "Til. State Bar Ass’n, 1940- 
Soci Member oof De ~ yoy per 
iety; Mem 0! w 
tute; Member of Council of Survey of the 
Legal ‘ession; Sane Sec. + ] Ed., 
at 


ors of the 
ican Bar Association, 1950-; Fellow Am. Acad. 
of Arts and Sciences. 


a GREEN, Professor of Law, 
WALTER LEE SUMMERS, Professor of Law. 
A.B. 1911, Lael 1911, Indiana Univ. ; J.D. 
of Fa, | La practice, 1912-1915; "Univ. 
191 ay ae yy? Ky. 1918-1920; 

920; Assistant Chief Cou 


i aye Ramingzaton or War, 1948. 
ent A 
Adviser to Restatement of ay of 
‘Property. 


essor 
| Law. A.B. 1913, Indiana Univ.; LL.B. 1915, 

ale; general practice, 1915-1919; Univ. of 
tole o-1021, Univ. of Ill. since 1921; Col- 
Illinois ” Code 


aki in drafting p tne 
of 1987, Public Panel Member, National War 
Labor Board, Region 6, 1943-1944. 


WILLIAM EVERETT BRITTON, Professor 
of Law. A.B. 1909, McKendree College: AM. 
1910, J.D. 1914, Univ. of I; pa petaiion, 

1914-1916 and 1942-1945; Univ. of Ii 1916. 
1921; Univ. of Ind. 1921-1924: Univ. of Il. 


since 92h "member Nat'l Conf. of Com. on 
Uniform State Laws, 1922-1925. 

OLIVER LEROY McCASKILL, Professor of 
Law, Emeritus. 


GEORGE BATES WEISIGER, Professor of 
Law. B.S. 1928, LL.B. 1911, Univ. of IIL; 
—_ ”_ Yale; es geen practice, 1911-1913; 


GEORGE WASHINGTON GOBLE, Prof 


po sen ISAAC SCHNEBLY, Professor of 
Law. A.B. 1911 JD. 191 1913, Univ. “ore of 
].S.D. 1926, Yale; g ractice, 1913-1917 
— 917-1920; Univ. of 
Ind. Woon 10a8. Univ. of Missouri 1926-1928; 
Univ. of Ill. since 1928. 


HAROLD WRIGHT HOLT, Professor of Law. 
A.B. a eteoa Heo Colleges: LLB, LL.B. a 


tice, eevee m7, woe of Ill. aes eel 


EDWARD WAITE CLEARY, Professor of Law. 
A. a3. 1929, Illinois College; J.D. 1932, Univ. of 

IL; J.S. D. 19338, Yale; general practice, 1933- 
1946 (except for service USNR World War II); 


1951 


R er, Joint Committee on Illinois Civil Pro- 
ure; Univ. of Ill. since 1946. 
KENNETH SMITH CARLSTON, 
Law. A.B. 1926, Univ, of Washington; M.A. 
1928, American Univ.; LL.B. 1933, Yale; gen 


eral ice, 1933-1938; practice with 
Development Co. and other Shell Com: 
1938-1946; Univ. of Ill. since 1946; Mexican 


Claims Commission, Washington, D. C., — 
1981; member, United Nations Legal Secre- 
tariat, 1950. 

RUSSELL NEIL SULLIVAN, ieee ast, 


the American Bar Association, 1942-1945. 
ALFRED FLETCHER feat lag of 


Law. A.B. 1982, Grinnell Co LL.B. 1936, 
Univ. wchge ke 19389, 8. 1942, Colum. 
bia Univ.; practice, P 1936- 
1938; Unive of Mo., 1938; Univ. of City, 
1989-1942; attorney Office of Price - 
tion, 1942-19438; Office of General Counsel, 
Alien Pro 1945-1946; Univ. of 


perty Custodian, 
Ill. since 1946; Army O.S.S. 1943-1945. 


JAMES GLADWYN THOMAS, Professor of 
Law. A.B. 1928, J.D. 1928, Univ. of Ill; gen- 
e since 1928; part-time Prof. of Law, 


eral 
University of Ill. since 1947. 


RUBIN GOODMAN COHN, Professor of 
call A.B. 1982; LL.B. 1984, Univ. of IL; 
sg ractice, 1945-1949; [Illinois 

tive Reference Bureau, 1935-1945; — 
ee Se ae 
operation, 

tive Illinois iy Breck Practice 


Review 

Public Employees Pension Laws Commission, 

1945-1949; legislative consultant and drafts- 

—. Illinois State Housing Board, 1946-1949; 
Univ. of Ill. since 1949. 


JESSE NELSON Ny cy Associate Professor 
of Law. B.S. 1938, LL.B Oe es Sa 
nois; Certified Public Accountant, Ilinois, 

general practice, 1946; Univ. 

Tove, Supply Corps, U. S. Naval saan ings, 


JOHN EDWARD CRIBBET, Associate Profes- 
sor of Law and Editor of Univ. of Ill. Law 
Forum. A.B. 1940, am Wotan Univ.; 
J.D. 1947, Univ. of I; general practice, 1947; 
Univ. of Ill. since 1947; U. S. Army 1941-1945. 


CHARLES HENRY BOWMAN, Assistant Pro- 
fessor of Law. B.S. 1949, Univ. of Il; LL.B. 
1935, Cumberland University; J.D. 1950, Univ. 
of til; general Prection, eee rn part-time 
Assistant to the ta Come, 

1947-1950; Univ. of Il. since ‘ob0; w s. eS 
Reserve 1940-1946. 


RICHARD JOSEPH FALETTI, Assistant Pro- 
fessor of Law. B.S. 1947, J.D. 1948, Univ. of 
Tll.; general 1949-1950; Univ. of Ill. 
since 1950; U. S. Army Air Corps 1942-1946. 



















JAMES 


Up-to-the-Minute Treatise 


Illinois 
Probate Law & Practice 


WILLIAM M. JAMES 
Former President, Illinois State Bar Association 


Completely Responsive to the far reaching 


1951 Amendments 


Substantive Law — Practice — Forms 
Your Authoritative Guide in Illinois Probate Practice 


Full details including 
SPECIAL INTRODUCTORY DISCOUNT 
on request. 


BURDETTE SMITH CO. CHICAGO 2, ILL. 


PI6T1x 





ett yy 
A 
ay ¢ 
‘ten ot. 
a eT 
|? 2 ae. 
tl 





